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Ohio Uninsured and Underinsured Mdorist Coverage

INTRODUCTION

Are you tired of attorneys advertising for people who were severely injured by motorists
without insurance for the last 15 years? Unless you are living in the state of Ohio, you

probably havenét he ankdto two recerd ®hio Sspuecnd Coartn a d .

casesscottPontzer v. Liberty Mut. Fire Ins. C§1999), 85 Ohio St.3d 660; ahéhko v.
Indemn. Ins. Co. of N. Anf2000), 90 Ohio St.3d 445; the good citizens of Ohio have
heard and seen plenty of theiBcottPonizerwas handed down in October of 1999 and
Linko in December of 2000.

The February 5, 2001, Property & Casualty edition of the National Underwriter reported

that Cincinnati Financial will set up $110 million in reserves as IBNR for uninsured
motorists cléms as a result of these two recent decisions. Prior to this reserve action,
Cincinnati Financial had already incurred $40 million in claims as a result &dbie
Pontzerruling. The April 27, 2001, edition of Business First, a business journal for
Codumbus, Ohio, reported that in late January the Travelers Insurance Group decided to
stop writing commercial auto policies in Ohio. Their sources said that Liberty Mutual
Group, Amerisure Mutual Insurance Co., Monroe Guaranty Insurance Co., and St. Paul

Co s . have followed Travelersd | ead. These
and reinsurance industryds bottom | ine.

With this White Paper we hope to give a little history of the Ohio uninsured motorist
(UM) and underinsured motorist (UIM) sétion (UM/UIM insurer problems have
existed in this state for years) and how to address certain Ohio Supreme Court
decision® particularly the ScottPontzer and Linko decisions. The ideas or
recommendations in this White Paper will focus primarily on pesicproviding
commercial auto and commercial umbrella coverage and how they are impacted by these
two decisions. The plethora of Ohio Supreme Court decisions and legislative responses
that primarily impacted personal lines will be mentioned, but not sészliin as much

detail (except for the impact of tHenko decision and other decisions of more recent
vintage) in order to limit the scope of this paper.

DISCLAIMER
Our recommendations are really ideas that address:

Certain Ohio Supreme Court decisipns

Ohio UM and UIM statutory language written by the Ohio Legislative Branch;

Insurance Services Offices, Inc., policy language; and

ACORDO6s Offer/ Selection/ Rejection UM and

A response by all four of these entities to UM/UIM concernslitarally occur daily. A
response or reaction by each of the entities is often a result of an action taken by one of
the other three. To say that this situation is fluid would be an understatement of biblical
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proportions. We are simply trying to makardest suggestions based on the information

we possess as of the date of this White Papc¢
even guarantee that the information we have as of the date below is current. Also,
unfortunatel y, hateurideandd tecorgnueadatdns wid achidve their

desired intent. That will ultimately be up to the trier of thedaghich could ultimately

be the Ohio Supreme Court. Based on their reactions, the entities in the other three bullet

points have contired to be surprised by the actions and interpretations of the Ohio
Supreme Court. As such, it wouldndét totally
interpret our recommendations so that our de¢
trying to ahieve a desired result serves a useful pufp@sen if it is only educational.

After reading this paper, an employee of the insurance industry may decide that even
attempting to achieve a desired result isnbéo
UM/UIM decisions by the Ohio Supreme Court, even the most optimistic student of this

situation would be hargressed to say that such a conclusion is unreasonable.

The words underlined represent an electronic link. If reading this paper electronically,

these links will connect you directly to a related section of this White Paper or a webpage

on the internet. Al'l webpage | inks were ori
website. We have tried to supply as many electronic links as possiblet soetmaader

can read the same court case and statute we used to develop our idea or recommendation.

We strongly recommend that the reader read such court case or statute and draw their

own conclusions as to how to proceed in addressing any Ohio UM ositlidtion.

Finally, at the Recommendations section of the White Paper we have organized our
recommendations by line of business to aid the reader when referencing this article.
Most of the recommendations were discussed in greater detail in the kibdypaiper.

History of Ohio Legislature versus the Ohio Supreme Court over UM/UIM

Until ScottPontzer butLinko in particular, we viewed UM/UIM problems as primarily
personal lines in nature. The contentious issues with UM/UIM are legion in Ohio and
just about any other state. There has been much litigation over the years as respects
stacking of policy limits, limit or damage reduction for UIM, the owned but not insured
exclusion, does UM/UIM need to be offered in the umbrella policy, etc. The arswer t
any UM/ UIM issue varies by state. We find
prominently for commercial auto and commercial umbrella because the named insured
often rejects these coverages. The primary reason for such rejection is that the employer
(the commercial auto and commercial umbrella insurance buyer) has already protected
hisfher employees for a worklated accident with workers compensation insurance,
group health insurance and group disability insurance.

When we discuss the impact 8tottPontzerandLinkot oget her wedl | me nt
nearly all such rejections for the last 15 years are invalid. The point we want to make is

that while many writers of commercial auto and commercial umbrella insurance were

probably surprised by the Ohio Supre Cour t 6 s SabtPonitzerandlinko, i n

the writers of personal auto insurance in C
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review of Appendix Ashows a myriad of adverse (fromtmes ur er 6 s p e r S [ Field Code Changed

Supreme Court UM/UIM decisionsSavoie v Grange MuDerr v Westfield, Holt v
Grange Mut, Schaefer v Allstatand State Farm v Alexandall produced results that
were as surprising and unintended to personal lines writeBsoéisPontzerand Linko
were to commercial lines writers.

As a result, a personal lines writer of insurance might even S@mtPontzerandLinko
as fApar for the courseo.

Ohio6s Uninsured Motorist and Underinsu

The current UM/UIM siation in Ohio, as in any state, results primarily in how the state

Supreme Court interprets their UM/UIM statute. As many court cases will also attest,

how the Supreme Court interprets certain policy language in conjunction with the

UM/UIM statutealsohs a maj or i mpact on UM/ UI M cover a
review Ohiobés UM/ UIM statute.

The offer of uninsured motorists (UM) coverage and underinsured motorist (UIM)
coverage in Ohio is mandated Bgquired Statutory Code 3937.18

As Appendix A indicates, this statute has been modified extensively in response to

various Ohio Supreme Court decisibnhe original code s put into effect 9/15/1965,

mandating a minimum limit of $12,500/$25,000/$7,500, with a required offer, in writing,

of limits equal to the bodily injury and property damage limit on the auto policy. We

interpret the current code to require the autoneolidbility (AL) or motor vehicle

liability (MVL ?) insurer to offer UM/UIM coverage limits that are equivalent to the AL

or MVL coverage limits. The offer of UM/UIM coverage limits also must be equivalent

to the AL or MVL coverage limits. When a nameduned or applicant wants UM or

UIM coverage limits equal to the AL or MVL coverage limits division (A) of this statute
doesno6t state that such offer has to be in w

Division (2)(C) of the statute allows a named insured or applicant to reject ceverag
both UM and UIM, or to select UM or UIM coverage limits less than the coverage limits
for AL or MVL, with important caveats:

'The statute is directly from the State of Ohi ob6s w
Because the statute is subject to modification, we have attached as part of the Appendix the full text of

3937.18 when we wrote this White Papdie State of Ohio has a contract with Anderson Publishing to

provide Ohio statutes over the welfAppendix A lists various Ohio House and Senate Bills that were

proposed or passed by either or both of the chambers of tbelL&fislative Branch. How or even if such

Bills became statutory language is beyond the scope of this paper. The content of any Bill could have been

modified or deleted with a subsequent Bill. As such, unless otherwise written, we recommend relying on

statutory language contained in the website rather than the language of the Bill.

2 We realize that many readers may question why we always include MVL when we mention AL because

you candt buy MVL insurance, b ut cyssian ofé¢we nourbcasgs, AL i nsul
Selanderand Davidson sheds light as to why we feel including MVL separately is important when

discussing Ohio UM/UIM.
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¢ Such rejection or selection must be in writing and signed by the named insured or
applicant.

e Any UM/UIM coverage limits thaare less than the AL or MVL limits must be
selected from a schedule of limits approved by the superintendent of insurance.

¢ Unless a named insured or applicant rejects UM or UIM coverages, the lowest UM or
UIM coverage limits offered by an insurer shalbt be less than the financial
responsibility limits as set forth i84509.2@ Requirements of insurance or bond
necessary to excuse deposit of security.

RAMIFICATIONS OF DIVISIONS (A) i (C)
All insurers providing AL or MVL coverage who wish to offer UM/UIM coverage limits:

¢ less than the AL or MVL coverage limit, or
¢ allow the named insured or applicant to reject UM/UIM coverage entirely

must file a schedulef UM/UIM coverage limits (presumably with premium charges
associated with each limit) with the Ohio Superintendent of Insurance for approval.
Otherwise, all policies providing coverage for AL or MVL will have a UM/UIM
coverage limit equal to the AL or WL coverage limi§ presumably whether or not the
insurer received premium for UM/UIM coverageDivision (C) is also very specific that

a rejection or acceptance of limits lower than the AL or MVL limit by a named insured is
binding on all other insuredsThis part of the statute has important implications in our
discussion of.inko. Seelinko Q3(a)

SUMMARY OF DIVISIONS (D) 1 (L)
The following is a brief summary of the UM/UIM issues that divisions (D) through (L)
address:

e Division (D): Phantom vehiclds

e Division (E): Subrogation rights of the UM/UIM insurer; « Formatted: Indent: Left: 0", Hanging:
il . : : 1.25", Bulleted + Level: 1 + Aligned at: 0" +
2)e Division (F): Offset for workers compensation recoveries as a result of the sam¢ 1 ke 025" + Indent at: 0.25"

auto or motor vehicle accident;
3)e Division (G): Stacking of policy limits;

% Our reasoning is because the statute cleayg shat an insurer must offer UM and UIM coverage limits

equal to the AL or MVL coverage limit. For an exception to this statutory requirement, certain actions,

stated in the statute, are required by the insurer and the named insured or applicansufrénevishes to

provide UM/UIM coverage limits less than the AL or MVL coverage limits or allow for the rejection of

t hem. If the insurer and/or the name insured or app
we feel it is likely that a aart will say that such exception is invalid.

4 A common UM problem that exists when an insured files a UM claim stating that the damages were
caused by a motorist that canét be identified nor wer
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4e Division (H): Derivative claims and the per person UM/UIM policy lithit

5)e Division (I): Inclusion of UIM coverage with UM coverage;

8)e Division (J): Valid UM/UIM policy exclusions;

#e Division (K): Qualifications of an UM/UIM vehicle;

8)e Division (L): Qualifications of what conigutes an AL or MVL policy. This is
important because only AL or MVL policies need to provide UM/UIM
coverage. Division (L)(2) states that umbrella or excess liability
policies are considered AL or MVL policies and are, therefore, subject
to the provisbns of this statute.

9)e SECTIONS 3 and 4 of Senate Bill 267 (148)wvere incorporated into the statute.
We are sure that the reason is that the Ohio legislature wanted to
specifically state their intent to the Ohio Supreme Court. This will be
discussed futher in the ramifications section below.

RAMIFICATIONS OF DIVISIONS (D) T (L)

I'n order to |imit the scope of this paper,

Below are our general observations about these divisions and their impact on the
commercal auto and commercial umbrella policies.

Policy Language
The Ohio Supreme Court in some court cases (@geendix A found reasons for

stacking of UM coverage limits even though the policy language allegedly contained
language to the contrary. In 1994, the Ohio Legislature passed specific statutory
language expressing its intent to allow astécking policy language. The degree of
specificity in this statute is extraordi
same with statutory language addressing derivative claims involving wrongful death.
Also, SECTION 3 and SECTION 4 of the statute just added are clearly addressed to the
Ohio Supreme Court. We are not aware of any other statute in any other state where
specific Supreme Court cases are mentioned in statutory language. For thecsob,

we simply recommend that any policy language that you do create incorporate the
specific type of policy language allowed by the statute.

Legislative Relief
Because somstatutory language appears to specifically address what insurers believe to

be adverse aspects of Supreme Court decisions, we believe the Ohio Legislative Branch
is sympathetic to some of the insurance
lines imsurers, we would expect to see some legislative relief for eBbhettPontzer

and/or Linko just as the Legislature wrote in response to UM/UIM Supreme Court

® A derivative claim vould be where a relative of the claimant is suing a tortfeasor for damages that the

nar

i nd

relative incurred as a result of the injuries to the claifiav en t hough such relative

accident. Typically, such damages would be for loss of consortifisuch a tortfeasor is uninsured, the

Ohi o Supreme Court allowed such a r el aHoliwGeangeo r e
Mut). The Ohio Supreme Court in the sareesce s ai d that such relative d
same household for reasons outlined in their opinion. Also, this same court decision said that such relative

c
i

ver
not

o @

0
d

was entitled to a separate per per s déuiMpdligy. THsM coverag

division of the statute attempts to state that UM/UIM coverage terms and conditions excluding recovery for
some of these scenarios are valid and enforceable.
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decisions that have adversely effected personal lines insurers. We recommend supporting
insurane industry lobbying efforts and closely monitoring legislative developments in
this area.

Umbrella Policies are considered Motor Vehicle Liability Policies.

The effect of this statutory language is that umbrellas are subject to all the requirements
contaned in the UM/UIM statute. Usually, when this issue is addressed by statute, there
is no such requirement. We rarely review umbrella policy forms with UM/UIM coverage
parts. We believe that such coverage part is necessary because the insuring agfeement
many umbrella policies is along these lines:

Awe wil.l pay damages for 6personal injurybo
obligated to pay. . . 0
UM/ UM coverage is first party coverage, not

to pay damags to yourself. Therefore, the coverage granted by the above insuring
agreement doesndt provide UM/ UI M coverage.

coverage form for an umbrella policy Appendix B Adding this coverage pamight (Field Code Changed

make it necessary to modify your umbrella policy and declarationgdpagean easy
task. Adding this coverage part to umbrella polices should not be limited to umbrella
policies issued to Ohio residents and businesses. Any state whose UM/UIN statut
requires that UM/UIM coverage limits be offered up to the bodily injury limit for any
insurance policy providing motor vehicle liability coverage should have a separate
UM/UIM coverage part for umbrella policies.

Umbrella Exclusion for UM/UIM

Many insuance professionals feel that a UM/UIM exclusion in a personal or commercial
umbrella policy precludes the need to offer UM/UIM coverage limits. We strongly
disagree in Ohio and in many other states as well. Most states are like Ohio where the
offer of UM/UIM coverage is mandated by statute. In this area, the critical difference
between the states is that some UM/UIM statutes require offers of UM/UIM up to the
coverage limit for automobile or motor vehicle bodily injury liability, while other states
just mandate an offer of UM/UIM coverage up to the financial responsibility limit. The
states that are in the former category are the states where an underwriter of umbrella
liability needs to be careful. A fundamental rule for writers of insurance politbsi
policy |l anguage canot be contrary to a stat
without making such an offer would violate such rule. A court in all likelihood would
rule such an exclusion unenforceable when an offer was never made.

Also, without a UM/UIM coverage part such exclusion is meaningless. Since the
insuring agreement of an wumbrella policy 1i
|l egally obligated to payo, and you canét be
no contractal obligation for the insurer to provide an insured with UM/UIM coverage

exists with or without such exclusion. One could make the argument that it signifies

insurer intent, and that might have meaning in a future court case. While we think that
statemenhas merit, we think reliance on it is very unwise.
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Court Cases

We will now give a summary of some of the more higbfile UM/UIM motorist cases

in Ohio. We will include in the discussion of each case, when appropriate, the response
by the Ohio Legiglture, ISO and ACORD as well as our specific recommendation. We
will place specific emphasis @cottPontzerandLinko.

Schaefer v. Allstate Insurance Company (1996), Ohio St.3d N
http://www.sconet.state.oh.us/ftp/opinions/1996/950269.doc

We discuss this case first because the opinion explicitly mentions the Ohio Supreme
Courtébés approach to interpreting UM/  UI M po
statute. This is a unigucase in the Ohio Judiciary process. The Court declared policy
language unenforceable and it also overrode two similar cBses . Hodg€1988), 36

Ohio St.3d 46, 521 N.E.2d 789, amdmlinson v. Skolnikl989), 44 Ohio St.3d 11, 540

N.E.2d 716)deciced earlier by the Ohio Supreme Court. Jeanette and David Schaefer

were involved in a November 5, 1985, auto accident that was not their fault. Jeanette
Schaefer was physically injured in the accident. A claim was made against Allstate, who

had UM/UIM coverage on a personal auto policy for the Schaefers with limits of
$100,000 per person and $300,000 per occurrence. Allstate tendered the $100,000 for
Jeanetteds i njuries. Subsequentl vy, David |
contended that hislaim for loss of consortium was a separate compensable injury

subject to its own per person limit. The Ohio Supreme Court agreed and awarded him
$100,000.

The decision is important because the court explicitly stated that a basic tenet in
interpreting péicy language was that the purpose of UM coverage and its mandatory

of fering is Ato protect persons from | ossescs
liability coverage, woul d otherwise go wunco
UM/UIM statute 5 remedial legislation and must be interpreted liberally in order to

achieve its legislative purpose. The court also said that an insurance policy provision will

be deemed unenforceable if the provision is contrary to the statute and its purpose.
Conside i ng that this fAtenetd is not mentioned
about the mindset of the majority justices. The court reasoned that since in a prior case
(Savoie v. Grange Mut. Ins. C@1993), 67 Ohio St.3d 500, 620 N.E.2d 80¢hey

already allowed multiple per person recoveries because of a single wrongful death, they

saw no reason why this principal shoul dnot
policy language that reached a contrary conclusion would be deemed unenfdrceable

5 Seeftp://ftp.sconet.state.oh.us/Opinions/1993/0P920952.txt

" We would classify the language in question as typical Limit of Liability Language:
ALimits of Liability
AThe coverage | imit stated on the declarations pa
A(1l) o6each p emits$ooall damagss arisingeoutofdadaylinjurly to one person in

any one motor vehicle accident.

Ai(2) o6each accidentdé is the total | imit for all d
persons in any one motor vehicle accident. o
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We are presuming that the Court classifies the UM/UIM statute as remedial because it
remedi es situations wher e innocent victi me
compensated for their injuries. State Supreme Court opinions in other states have also

usa this reasoning in using either liberal or strict interpretations of statutory wording or

policy language in order to find UM/UIM coverage for innocent victims.

Leqgislative Response.

The good news for insurers was that the court found the policy langmagebiguous,

albeit unenforceable. Better news for the insurance industry was that the Legislative
Branch made their intent on this matter crystal clear when they quickly rewrote division
(H) of the statute after the publication 8€haefer SeeR.C. 3937.18 It will be very
difficult for an Ohio court in the future to say that the Allstate language in question is
contrary to the statute and its purposscduse the language in the statute practically
mirrors Al |l st a©hobUninslired iViptariat gared. UnderiSseired Motorist
StatuteandAppendix A

Scott-Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St.3d 660
http://www.sconet.state.oh.us/ftp/opinions/1999/980442.doc

A major case in Ohio waScottPontzer v. Liberty Mut. Fire Ins. CaOn July 10, 194,

an underinsured motorist, carrying $100,000 per person bodily injury limits, killed
Christopher Pontzer in an auto accident . P
Pontzer, automobile. The other driver was at fault. Mr. Pontzer was emplgyed b

Superior Dairy, which carried a commercial automobile liability policy through Liberty

Mut ual Fire Insurance Company (fALiberty Fire
provision for UIM coverage. In addition to the liability policy provided by Ikipd-ire,

Superior Dairy also had in effect at the ti
insurance policy with Liberty Mutual Il nsur a
Mutual 6s policy did not contain amsnotM/ Ul M p

driving a company auto at the time of the accident, nor was he acting in the course of his
employment, the Ohio Supreme Court not only found coverage under the commercial
auto policy, but also under the commercial umbrella policy.

There were thremain issues in this case. First, the court addressed whether or not Mr.

Pontzer was insured under the commercial auto policy. The court found an ambiguity of

who was a fAnamed insuredo under the UIM cov
policy. The lamguage in question was as follows:

The declarations page of the Liberty Fire policy named Superior Dairy, Inc. as the named

insured. The business auto coverage form «
policy the words you and your refer to themad i nsured shown in the
The policy also contained an Ohio UIM coverl

purposes of UIM coverage as follows:
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fi B .Who Is An Insured

i 1 .You.

fi 2 .If you are an individual, any family member.

fi 3 .Anyone else occupying a covered auto or a temporary substitute for a
covered auto. The covered auto must be out of service because of its
breakdown, repair, servicing, loss or destruction.

fi 4 .Anyone for damages he or she is entitled to recover because of ingaty

sustained by another insured. o

The Court acknowledged that one possible interpretation is that Superior Dairy is the sole
named insured. However, they said that this is only one possible interpretation. The
Court said that UM and UIM coveragmandated by law pursuant RaC. 3937.18was
designed by the General Assembly to protect persons, not vehicles. They cited an earlier
case echoing that apon (Martin v. Midwestern Group Ins. C¢1994), 70 Ohio St.3d

478, 639 N.E.2d 433

As such, the court said it would be reasona
referring to Superior Dairy, al s ationicanc | udes
act only by and through real live persons. They stated that it would be nonsensical to

limit protection solely to the corporate entity, since a corporation, itself, cannot occupy an
automobile, suffer bodily injury or death, or operate a moédiicle. Hence, naming the

corporation as the insured is meaningless unless the coverage extends to some person or
persondi ncl udi ng t o t he corporationds empl oye
interpretation was that Mr. Pontzer was an insured. The doemtwent on to explain

that the contract of adhesion appdiesll ambiguities are construed against the drafters of

the contract, so Mr. Pontzer is an insured
this court.

The second issue they addressed wastldr or not Pontzer was an insured under
Liberty Mutual 6s commerci al umbrella policy.
coverage part. Nor did Liberty Mutual offer UM/UIM coverage as mandated by statute.
SeeUmbrella Policies are considered Motor Vehicle Polici#se Court cited an earlier

case;Gyori v. Johnston Coe€ola Bottling Group(1996), 76 Ohio St.3d 565, 568, 669

N.E.2d 824, 82% where they stated that failure by the insurer t@ofuch coverage

results in the provision of such coverage by operation of law. Therefore, they concluded

that Pontzer, as an employee of Superior Dairy, was also an insured under Superior
Dairyos umbrell a/l excess i nsur anclodes W | i cy at
coverage, because such coverage is mandated by operation of law.

The third issue the court addressed was whether or not Mr. Pontzer was covered for UIM
because he was not acting withhis scope of employment at the time of accident. The
Liberty Fire commercial auto policy contained no language requiring that employees
must be acting within the scope of their employment in order to receive UIM coverage.

8 ftp://ftp.sconet.state.oh.us/Opinions/1994/0P931178.txt
9 http://www.sconet.state.oh.us/ftp/opinions/1996/951139.doc
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Thus, they found that Sce®ontzer was entitled to UIM benefits under the Liberty Fire
policy.

Liberty Mutual 6s umbrell a/excess insurance
acting within the scope of their employment. However, the court said that they already
found that Liberty Mutual had failed to offer UIM coverage through theretta policy

issued to Superior Dairy. Thus, any language in the Liberty Mutual umbrella policy
restricting insurance coverage was intended to apply solely to eialeitisy coverage

and not for purposes of UIM coverage. Segj., Demetry v. Kim(1991), 72 Ohio

App.3d 692, 698, 595 N.E.2d 997, 1001. Therefore, the court concluded that there is no
requirement in the umbrella policy that Pontzer had to be acting during the scope of his
employment to qualify for UIM coverage. Therefore, S€uhtzer vas entitled to UIM

benefits under the Liberty Mutual umbrella policy as well.

| SO6s Response

The court found unintended coverage (from
ambiguous policy language and roonformance with the statutory requirement tieof

UIM coverage limits up to the AL or MVL coverage limits. The court expanded upon

such offer requirements in tthénkoo pi ni on. We 61 | address that
the implications of that case.

| SO in response to thiss athedinsiucredne swiexcdd oint ¢
coverage part of their Commercial Auto Policy with CA 21 33 01 01 to address the
problems the court stated BcottPontzer SeeAppendix C They also added an

exclusion to this same eerage part to exclude coverage for anyone occupying or using a
nonowned auto while used outside the scope of the Named Insured's business with a

family member exception if the named insured is an individual.

Recommendations
Our recommendations for tha#fering of UIM in the umbrella will be mentioned in our
discussion ofLinko. As respects policy language, we recommend making sure the

UM/ UM commerci al auto coverage form reads
not CA 21 33 01 01 verbiage, chedkeé¢ fAWho is I nsuredo section
ScottPontzer Make sure that for partnerships, L

people (CA 21 33 01 01 uses fAanyoneo) rather
an exclusion for anyone using orco@ying a horowned auto used outside the scope of
the Named Insured's business.

For the commercial umbrella, make sure you have a UM/UIM Coverage Part. See
Umbrella Policies are considered Motor Vehicle Policidsven though ISO recently

developed their own commercial umbrella form, our experience is that there is no

industry standard form. We are also not aware of an ISO developed UM/UIM

umbr el | a/ excess coverage part. We recommenc
|l anguage. A snippet of such a sampl e i s,
coverage: The Named Insured and Persons or organizations included as insureds in
under | yi nwith gnderlying pobice defined in the definitions section of the
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umbrella policy. -flofr nmy ofiuWhdoo nldst Ahna vien sfuorl el doow |
umbrella UM/UIM coverage part, you need to make sure it is similar to CA 21 33 01 01.
Make sure thatdr partner ships, LLCs and corporation
01 01 uses Aanyoneo) rather than Oyouo. Al s
anyone using or occupying a nowned auto used outside the scope of the Named

Insured's busirss. Also, refer té\ppendix Band the discussion idmbrella Policies are

considered Motor Vehicle Policies aguide.

Linko v. Indemn. Ins. Co. of N. Am (2000), 90 Ohio St.3d 445.

http://www.sconet.state.oh.us/ftp/opinions/2000/992293.doc

http://www.nunews.com/archives/pc_archive/2001/p02
05/p200106insurers_challenge.asp

Another major Ohio UM case isnko v. Indemn. Ins. Co of N. AnOn November 13,

1996, G. Michael Linko was killed in a thréstality automobile accident that occurred in
Chautauqua County, New Yor k. Patricia S.
estate, brought an action seeking a declaration that she was entitled to UIM coverage

under a business automobile policy issued by Indsgmingurance Company of North
America (Alndemnityo) that included the dece

There was no dispute that Linko was driving a companged or leased car in the

course of his employment with SaBtobai n | ndustri al Ctg ami c s,
time of the accident, or that Linko was an insured under the Indemnity policy. The
general’ liability coverage under that Indemnity policy was subject to limits of
$3,000,000 per person/per occurrence. Linko sought UIM coverage under the Indemnity
insurance policy, but Indemnity claimed that UIM coverage had been rejected on behalf

of SGIC by a related corporate entity.

SGIC was part of an extended family of related companies. The policy at the heart of this
case was issued to Saf@Bbbain Corporatin (SGC), Norton, and certain subsidiaries, all

of which were named insureds. SGC and Norton were higher level corporate parents of
SGIC. While all of the named insureds were subsidiaries of SGC, they maintained
separate corporate identities and operstio SGIC was not a named insured, but
Indemnity has never disputed that SGIC and Linko qualified as additional insureds.

The policy was amended by fdAselection for ms
coverage under the laws of particular states. The fmed for rejection of UM/UIM
coverage under Ohio law I|Iists the named i ns

Norton Company is one of several named insureds listed in the policy, but the Ohio

10 =

fiGeneral 06 was from the | anguage of the actual opinio
the insurance industry as auto liability.
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selection form refers to none of the other named insuredsne\Mr Hahn on behalf of
the Norton Company signed the selection form. Hahn was an employee of SGC.

The Ohio Supreme Court decided this c@sEORDER CERTIFYING A QUESTION OFSTATE
Law from the United States District Court for the Western District of Nenk, No. 98
CV-129S. During the course of legal proceedings, Patricia Linko filed an amended
motion to certify questions to the Ohio Supreme Court, which the district court certified
on December 21, 1999. The Ohio Supreme Court determined that it awosieer

guestions 1, 2, and 3. Question 3 had mul ti
Supreme Court was answering questions for a Federal Court. As of the date of this White
Paper, we dondét know the Fedwluselthedlestiont 6s opi

and answer format for the Ohio Supreme Court
questions:

Q1: Can an insured under an automobile liability policy challenge the authority of a
signatory to an UM/UIM coverage rejection formevh s uch signatoryds au
disputed by the named insureds or insurer?

A: The Ohio Supreme Court answered in the affirmative. As was the case with the

plaintiff in Gyori**, Linko was not a named insured, but sought a declaration of whether

the enployer expressly and knowingly rejected UM/UIM coverage for its employees.

The validity of the employerds alleged rejec
Ohio Supreme Court had already ruled that the plainti@yori had standing to bringn

action to resolve that issue, they said Linko also had standing.

Q2: Does the language of the UM/UIM motorist coverage rejection forms accompanying
the subject automobile Iliability policy sat.i
UM/UIM statute?

A2: To answer this question, the Ohio Supreme Court lookdgytwri and three Ohio

Appellate Court CasedMirray v. Woodard1997), 120 Ohio App.3d 180, 697 N.E.2d

265 (interpreting the offer requirement of R.C. 3937.1&ilson v. Westfield Natl. Ins.

Co. (July 14, 1998), Monroe App. No. 788, unreported, 1998 WL 40420dddle v.
Hayes(Sept. 5, 1997), Belmont App. No. 8A-44, unreported, 1997 WL 567964.) to
determine the requirements for an acceptable offerGylori, the Ohio Supreme Court

held tha t ithere can be no rejection pursuant to
UM coverage from the i nsur @yorc standp foothe der . 0
proposition that a court cannot know whether an insured made an express, knowing
rejection ofUIM coverage unless there was a written offer and written rejection. It only
follows that a valid rejection requires a meaningful offer, i.e., an offer that is an offer in
substance and not just in name.

They then said, based on the appellate courtsibend, that the required elements of a
valid offer are as follows:

1 http://www.sconet.state.oh.us/ftp/omnis/1996/951139.doc
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1) a brief description of the coverage,
2) the premium for that coverage, and
3) an express statement of the UM/UIM coverage limits.

Indemnityds offer didnot c odn@mlrar etdo Itnhdeesnen i r
offer invalid.

Q3(a) Does each of several separatiglgorporated named insureds need to be expressly
listed in the UM/UIM rejection form in order to satisfy the requirement that the waiver be
made knowingly, expressly, and in wrigihy each named insured?

A3(a): I n answering this question, the coul
gives the power to the named insured to accept or reject coverage. IiHBI2G1was

incorporated into the UM/UIM statute with the following pertinent statutory language:

AA named insured's or applicant's written,
under division (A) of this section, or a named insured's or applicantt®myriigned
selection of such coverages in accordance with the schedule of limits approved by the
superintendent, shall be effective on the day signed, shall create a presumption of an offer
of coverages consistent with division (A) of this section, ard &le binding on all other
named insureds, i nsR€8IW8I8Appendixd@mmHBE26lant s. O

(0)]

However, inLinko, the court cited a prior casAl{ate v. Pioneer Mut. Cas. C(1970),

22 Ohio St.2d 161, 51 0.0.2d 229, 258 N.E.2d 429) thatWsidJIM coverage can be
removed from an insurance policy Aonly by ¢t
i n s u rTeeg thén said thahey found by necessary implication that an incorporated

entity that is a named insured must be specifically offered the insurantdéfek its

authorized representative can refuse coverage. They also said an offer to the parent does

not per seconstitute an offer to the subsidiary. They ruled that without the name of the

entity on the selection form, no offer of UM/UIM coverage haen made to that entity.

In other words, they answered this question in the affirmative.

ltdéds i mportant to note that the accident in
original UM/UIM offer and rejection form as presented to SGC was madeebtfat

date. HB 261was effective September 3, 1997. We believe that the statute as currently
written clearly answers this same question in the negative. The Ohio Supremen@&purt
simply be baing their ruling on the UM/UIM statute as it existed before the
incorporation ofHB 261 In an earlier cas&oss v Farmers Ins. Group of C4§$998),

82 Ohio St. 3d 281 29, N. E. 2d *the Court clearly stated that the statutory law

in effect at the time of entering contract for automobile liability insurance contracts
controls the rights and duties of contracting parties. As such, we strongly believe that the
Court, if presented with affer/selection/rejection UM/UIM form that was signed and
dated by the insured after September 3, 1997, would have ruled in the negative on this
issue, rather than the affirmative.

12 See ftp://ftp.sconet.state.oh.us/Opinions/1998/970402.®mlatgek v. State Farm InsCo. (1998),
Ohio St.3d andHillyer v State Farm Mut. Auto Ins. C(.998), Ohio St.3d
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In any event, there is nothing in the opinionlLafko that we could find Hat gives us
guidance on why the Court ignored the statutory language we cited in the second
paragraph of this answer. Albeit unnecessary, we expected them to citéBoaéi and
Rosdfor the baefit of the Federal Court.

We recognize that without a Supreme Court case supporting a negative answer to this

same question, one is operating completely on faith. We are nassliyninghat after

HB 261was incorporated into the UM/UIM statute the Ohio Supreme Court would agree

that only one named insured need to sign an offer/selection/rejection UM/UIM form to be

binding on all other insureds. We acknowledge that operating on this assuotatidn

prove to be very expensive if a court rules
operate on an affirmative answer to this qu
with this option.

Q3(b): When, on its face, a rejection form wagned by the employee of only one of
several separateincorporated named insureds listed in the policy, does the four corners
of the insurance agreement control in determining whether the waiver was knowingly and

expressly made by each of the namedieslirs , or does the partieso
extrinsic evidence, control ?20

A3(b): The Supr e me-cothers af the condractdthaticontfiots, ahdmet f o u r
the partiesd intent established ®6yri®extrinsi

which required awritten offer and awritten rejection of UM/UIM coverage. |&Gyori,

they said the court made it clear that the issue of whether coverage was offered and
rejected should be apparent from the contract itself. By requiring an offerjaatiore

to be in writing, they said they impliedly held @yori that if the rejection is not within

the contract, it is not valid. They then ruled that extrinsic evidence is not admissible to
prove that a waiver was knowingly and expressly made by ddbk named insureds.

Q3(d): Q3(b) answers made it unnecessary to answer Question 3(c) that was before the
court. Q3(d) asked, ADoes a parent corporat
on behalf of its separatelgcorporated subsidiary corpdi@n when the subsidiary

corporation did not provide written authorization to waive UM/UIM coverage benefits on

its behalf prior to commencement of the poli

A3(d): Again, the court looked tGyori for an answer to this question. @yori, the

court wuled thatunwritten representations evadeC. 3937.18 s mandat e that r ej
UM/UIM coverage must be expressed and knowing. The court requirégoin that

both offers and rejections of UM/UIM coverage be in writing. They said they would
contradictGyori if they were we to allow a corporate parent to claim a rejection of

UM/ UM coverage by its subsidiary ssehtr ough t
thereto. Thus, they ruled in the negative on this question.

13 http:#www.sconet.state.oh.us/ftp/opinions/1996/951139.doc
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See our answer t@3(g. We assume that after H.B. 261 was incorporated into the
statute, Gyori no longer applied, making this issue moot. Again, this is only an
assumption, and the problems associated with it are the same as those expressed in our
answer to Q3(a).

ACORDbO6s Response

ACORD quickly responded with a revised UM/UIM offer/selection/rejection (O/S/R)

UM/UIM form in order to be in compliant withinkoanrd Ohi 06s current Ul
statute. The requirement to have a description of UM/UIM coverage in the
offer/selection/rejection form was not unique to Ohio. ACORD rejection forms for the

states oflowa, Arkansas, Oregon and Delaware already include a bréefiggon of

UM/UIM coverage. While not having done any research in this area, we do think it is

unusual to have this brief description requirement for commercial auto UM/UIM versus

personal auto UM/UIM. Se&CORD 61

We bdieve that ACORD agrees with us thiati n krem@rement that each corporate

entity, when there is more than one named insured, receive and sign a separate O/S/R

form for UM/UIM coverage limits is rendered moot by the incorporationl®f261 into

Ohi ods UM/ UI M statute. Il s ACORDOLI Wles&s i pti
brief description requirement? We think so
this area. Perhaps another OBigpreme Court Decision willl We think ACORD might

have better addressed this issue by specifically separating UM from UIM and
incorporating more statutory language descriptions of each coverage.

Recommendations
As respects the offer/selection/rejecti@$/R) UM/UIM form:

1) Review ACORD 61 for Ohio and decide if it is adequate to meet the requirements set
forth in Linko and/or the current UM/UIM statute. If you think it is adequate go to
bullet point 3) below. Se&CORD 61

2) If creating you own O/S/R form you need to address the following issues in order to
address the issues createdimkoand/ or Ohi o0d6s UM/ UI M statute

a) Create a brief description of UM and UIM coverage. We recommend using the
statutory descriptionofeac as much as possi bl e, but the
this area as to what constitutes an adequate, brief description that complies with
theLinko requirement.

b) Make sure your O/S/R form contains a section for selected UM/UIM Coverage
Limit with a blankto input the premium associated with that limit.

c) Make sure that there is an expressed statement of the UM & UIM coverage limits.
Quite frankly, we arenot quite sure what
Appell ant cases cited @answertth this gubéstion Supr e
indicated that there needs to be some sort of statement that UM/UIM coverage
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limits will be the same as the selected bodily injury limits unless the named
insured or applicant selects a lower limit or no coverage.

| dondt sshatheelower caureé opinions that gave guidance to what the

statement shouldontain Much of the following verbiage is language ACORD
adopted in 61 OH 02/2001. The notice should also mention that the insured he
the right to purchase UM and UIM coegie limits from $25,000 CSL or
$12,500/%$25,000 split limits up to
she may reject the coverage entirely. Neither limit may exceed his or he
coverage limit for Bodily Injury (need to probably use the wBedsonal Injury in
the personal or commercial umbrella depending on the verbiage used).
ACORD 61

—_

S¢

Make sure that there is an area for the signature of the Named Insured
applicant.

d)

3) If there is going to be more thanemsured, then you need to decide if relying on the
binding portion of division (C) of (o)

light of Linko. If not, the following questions need to be answered by you:

a) Do | want each named insured to complete sigd a separate UM/UIM coverage
form?

b) If yes to a), how do | reflect the premium chargeseparate charge for each

Comment [GFD1]: Frank, the following is in

t he Li nk dSince@yori, s iOtm 0068
courts have developed a uddfody of law
regarding what constitutes a valid offer of UM/UI}
coverage. We agree with the following required
elements for written offers imposed by Ohio
appellate courts: a brief description of the covera
the premium for that coverage, and an expres
statement of the UM/UIM coverage limits. See
Murray v. Woodard1997), 120 Ohio App.3d 180,
697 N.E.2d 265 (interpreting the offer requiremer
of R.C. 3937.181)Gibson v. Westfield Natl. Ins. C
(July 14, 1998), Monroe App. No. 788, unreporter
1998 WL404201,Weddle v. HayetSept. 5, 1997),
Belmont App. No. 988A-44, unreported, 1997 WL
567964. 0 I was wonder
they elaborated on what constitutes an adequate
description of coverage, and, in particular, what tl
statem
The

mean bya n
coverage
me.

Afexpress
limits. o

company or do you insert verbiage in the form that clearly states the premium

charged is the total charge for all named insureds underaWésage part?
4) In the answer tdQuestion 3(byabove the Ohio Supreme
corners of the contract t hat control
extrinsic evidence. This begs the question ttivbieor not a signed O/S/R UM/UIM

Cour't

s, at

form is considered extrinsic evidence when it is not part of the policy itself. Because

of the specific language dfinko, we think that an Ohio Court would classify such
O/S/R form as extrinsic evidence.

5)

Ohio UM/UIM White Paper

If you agree wth us in 4) above, the next question is how does one incorporate such
O/ S/IR form into the policy? Wedve seen

a) One is by endorsement wording that needs to be completed by hand and signed by
the Named Insured. Unusual and tiownsuming irthat such endorsement needs
to be created, filed and approved by the Ohio Insurance Department. Also,
administratively, this could cause problems because the policy is often created
after its effective date. In addition, we can see problems in makiegtisese
endorsements are completed and signed after the insured has already completed
an application.
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b) The second approach is to incorporate into the declarations page language that
states the O/S/R form is attached and is considered part of the poiime tise
policy language should incorporate the declarations page we recommend this

approach-From-an-administrative-standpeint—itis-the-easierot-the-twe-eptions

w-e-6-v—e—=e-n-cQf gourseg revisidg the declarations page takes time and if

doing morethan listing the O/S/R form as you would an endorsement, it probably

needs to be filed with the state insurance department for apprévaln an

admini strati

ve standpoint, it i s the

In any event, if the O/R form

is not part of the policy, any rejection of UM/UIM by

an insured will be deemed invalid@his would be true even if such O/S/R form meets

all the other requirements of Linko as stated in 2) aba¥e¢he O/S/R form isot

incorporated into the gigy, insurers would still provide coverage for UM/UIM even

easi

though they received no premium for the coverage and even if the insured signed an

otherwise valid O/S/R M/UIM form signifying rejection of coverage

Impact of ScottPontzerin conjunction with Linko

We believe the negative financial impact of these decisions based on the combination of

them is much greater to insurers than if one
ScottPontzer an employee whose employer was covered for UM/UIM ithISO

commercial automobile policy can recover a UM/UIM claim for a-namk related
accident even while using a vehicle that was:c
used on the employerbés behal f. Becmluse empl
auto (seeWhy commercial auto UM/UIM_is_rejectpdhe exposure created [8cott

Pontzer was greatly mitigatedl until Linko.  Until Linko, the vast majority of
offer/selection/rejection (O/S/R) UM/UIM faors:

e didnbod incorporate a description of covera
e di dno include premium on the form, and

¢ none that we are aware of were incorporated into the auto liability policy itself.

As such,Linko deemedW#uail%eveMmy\O/S/R UM/UIM form invalid for both
commercial auto and commercial umbrella. Therefore, accordihinkm, by operation

of law, these two types of policies provide UM/UIM coverage even though insurers
received no premium for this coverage. Such coverage limit, again by operation of lay

would be equal to the bodily injury limit of the commercial auto policy and the limit for

coverage of auto bodily injury by the commercial umbrella policy. For the same reason

ie.,

e O/ S/'R UM/ UI M

forms didndt incorporate

e d i dimckide premium on the form; and
e none that we are aware of were incorporated into the auto liability or personal

umbrella liability policy itself;

Comment [GFD2]: I dondét have
this change. Having said that, given all the press
Ohio of this issue, | think the concern that a
pbaintifféds attorney mi
White Paper as a sword may be an overreaction.
Unless a plaintiff attorney in Ohio lives underneat
rock, | think he/she is aware that the most criticiz:
aspect of Linko is that it invalidated previous
UM/UIM rejections based on a standard that
insurance companies could never have known to
level of detail that the Supreme Court required in
Linko.

a de

we believe UM/UIM coverage is also provided by operation of law for personal auto and

personal umbrella pblc i e s
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The UM/UIM coverage limit would be the same as the bodily injury liability limit of the
personal auto policy and the limit for coverage of auto bodily injury liability by the
personal umtila policy.

Coverage of UM/UIM by insurers is done by written conffact The statute of
limitations for written contract Iaw in Ohio is 15 years Be€.2305. 06 The result of
th|s deC|S|on is thatvery VERYY ’

velcneles—whether or not an employer purchased UM/UIM coveraqe employees have

becomethe beneficiary via Linko and Sce®ontzerof additional coverage they may not

have contemplated or paidr. We are sure that there are pEowho were using their | Comment [GFDS]:  Frank, I think you toned it

H ; e B down too much since one of the major impact of

own veh|cle for personal use and were ser_|ously injured during the last 15 years by an | ;i inece decisions is that employees have

fault driver who was uninsured or underinsured. In theory, as a result of these UM/UIM coverage whether or not the employer
i < ; P purchased it. Again,

decisions, they could recover UM/UIM benefits from theimp | oyer 6 s aut o revealing anything to plaintiff attorneys in Ohio th

insured even though they themselves could have been uninsured for personit hey arendt already aw

automobile liability. limits

Just as seriously for personal lines insurers who issued personal auto and umbrella
policies to Ohio residents is that each pplissued during the last 15 years incorporates

UM/ Ul M coverage up to the bodily or persona
receive premium for it. This is especially disconcerting to personal umbrella insurers

because of the large UM/UIM covee limit that they are either providing, or provided,

without premium.

Reserve strengthening

How many people who fall under these categories (see preceding two paragraphs) is

simply a matter of guesswork. How many people who fall in these categoriesesto

insured by a specific insurer is even more of a guess. Until these decisions were

publ i shed, we donot think anyone would have
employer.

Until the publishing oLinko, if a personal auto or personal umbrellaviresl:

¢ had already rejected UM/UIM coverage, or
¢ selected a lower UM/UIM coverage limit

after being offered a UM/UIM coverage limit equal to their coverage limit for auto bodily
injury, we think very few of these insureds in the last 15 years have filestei

e a UM/UIM claim or
e a UM/UIM claim in excess of their selected UM/UIM coverage limit.

4 See Miller v. Progressive Cas. Ins. Co. (1994), Ohio St.3d
ftp://ftp.sconet.state.oh.us/Opinidh894/OP930987.txt
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As a result, to quantify how much these decisions are going to cost the insurance industry

and/or individual companies is fraught with uncertainty. Having sait] faw people

think that this wonét have a major financi al
and the industry darge.

Miller v. Progressive Cas. Ins. Co(1994), Ohio St.3d ( Formatted: _French (France)

ftp://ftp.sconet.state.oh.us/Opinions/1994/0P930987 .txt

On August 18, 1990, Robert S. Miller, was injured when the automobile he was driving

was struck in the rear by a vehicle operated by an uninsured motorist. The collision was

caused by the negligea of the uninsured tortfeasor. Following the accident, a dispute
apparently arose concerning the amount of uninsured motorist benefits due Miller from
Progressive. The matter remained unresolved for a period exceeding one year. During

that period, Miler never commenced suit against Progressive or demanded arbitration of

the disputed issue(s). On September 9, 199
benefits on the basis of a provision in the policy which states:

"If an insured person and we @hinsurer] have not reached an agreement (1) that the
insured person is legally entitled to recover damages from the owner or operator of an
uninsured motor vehicle or underinsured motor vehicle, or (2) as to the amount of
payment under this Part V [unimsd/underinsured motorist coverage], the insured
person shall make written demand upon us within twelve (12) months from the date of
accident that the issue be determined by arbitration. " In that event, the matter or matters
upon which an agreement hast fbeen reached shall be determined by arbitration * * *,
"No lawsuit or action whatsoever or any proceeding in arbitration shall be brought
against us for the recovery of any claim under this Part unless the insured person has
satisfied all of the thingthat insured person is required to do under this policy and unless
the lawsuit or arbitration is commenced within twelve (12) months from the date of the
accident."

The Court of Appeals in Ohio denied Miller
invalid and unenforceable. One of the reasons cited by the court of appeals was a prior

Ohio Supreme Cas€olvin v. Globe American Cas. C{d.982), 69 Ohio St.2d 293, 23

0.0.3d 281, 432 N.E.2d 167. @olvin, the right to arbitration for a UM/UIM dispute

was Imited by the following policy language:

"Action Against the Company: No suit or action whatsoever or any proceeding instituted
or processed in arbitration shall be brought against the company for the recovery of any
claim under this coverage unless aoadition precedent thereto, the insured or his legal
representative has fully complied with all of the terms of the policy and unless same is
commenced within twelve months next after the date of the accident.™

The Supreme Court of Ohio {Dolvin heldthat the oneyear time limitation contained in
the uninsured motorist provisions of the policy was "neither in conflict \Rit@.
2305.10Q the tweyear stéute of limitations for bringing actions for personal injuries, nor
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in violation of the public policy as embodied i1 C. 3937.18the statute requiring ¢h
offering of uninsured motorist insurance."

For reasons outlined iMiller, the court expressly overruledolvin, and said that
Pr ogr es syear dinitationowa® invalid and unenforceable. What is equally
significant in light of the 15 year statuté limitations for written contracts mentioned in
our analysis ofScottPontzer and Linko combined (sedmpact of ScottPontzerin
conjunction withLinko), is that the court specifically stated the following

AWe do not s dirgitgtiersprovisiohsaot the ttypermag issue in this case are
altogether prohibited. Consistent with our analysis, a-yeear period, such as that
provided for bodily injury actions in R.C. 2305.10, would be a reasonable and
appropriate period of time for an insured who has suffered bodily injuries to commence
an action or proceeding for payment of benefits under the uninsured or underinsured

motorist provisions of an insurance policy. o
As such, it appears the Ohio SupremeuCot doesnodt have a probl
limitation for filing a UM/ UIM demand for ar

two years.

Policy Language Recommendation

We recommend inserting into any UM/UIM coverage form a-ywar limitation using
Progressive and Globe American policy language cited above as a guide, but with a two
year limitation instead of a ongear limitation. ISO CA 21 33 01 01 o e snooépbrate

such language. We recommend filing your own form in Ohio with such a limitatfon
such a limitation was in UM/UIM coverage forms the effecttioko and ScottPontzer
would only go back to accidents that occurred 2 years ago, not 19mSaet of Scott
Pontzerin conjunction withLinko.

Selander v. Erie Ins. Group(1999), 85 Ohio St.3d 541
http://www.sconet.state.oh.us/ftp/opinions/1999/980289.doc

In the Selander v. Eriecase Eugene and Glenn Selander were involved in an auto

accident orNovember 14, 1992The accident was not their fault. Eugene was killed and

Glenn was seriously injured. The Selanders were electricians involved in a partnership

called Twin Electric. They were in the course of their employment at the time of the
accident . Eugeneds widow, Betty, and Gl enn
insurer. Betty received $200,000 and Glenn $100,000 from a commercial auto policy

with $300000 UM/UIM coverage limits issued by Erie Insurance Company. Glenn and

his wife also received an additional $100,000 from another auto policy issued by Erie.

The Selanders filed a new claim for UIM benefits under a Fivestar General Business
LiabiltyPol i cy i ssued by Erie InsurantThepokcx c hange
contained protection limits of $1 million per occurrence and $2 million policy aggregate.

Erie refused to pay, asserting that the Fivestar policy did not provide automobiity liab

coverage or UM/UIM coverage
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Erie admitted that their policy automatically provided automobile liability coverage,
albeit in the limited circumstance of providing coverage for claims of vicarious liability
arising out of the use of a hired vehide a norowned vehicle. The Ohio Supreme
Court cited various case law from lower Ohio Cou8pgelman v. Motorists Mut. Ins.
Co. (Dec. 22, 1995), Montgomery App. No. 15362, unreported, 1995 WL 765979;
Goettenmoeller v. Meridian Mut. Ins. C@une 25, 996), Franklin App. No. 95APE11
1553, unreported, 1996 WL 362089ouse v. State Auto. Mut. Ins. G&988), 44 Ohio
App.3d 12, 540 N.E.2d 738.; and an Arizona Supreme Court dec8ioRaul Fire &
Marine Ins. Co. v. Gilmor¢1991), 168 Ariz. 159, 812 Bd 977 to support their decision
that any policy that providesautomobile liability coverage, even in limited
circumstances, gualifies as an fAautomobi
3937.18. Hence, the policy was required to offer UM/didderage.

Underwriting Rule Change

Any CGL or BOP policy that also provides hired and/or -o@med auto liability
coverage needs to offer UM/UIM coverage in conformance with the requirements set
forth in Linko. This necessitates an UM/UIM coverage foand such coverage form

and offer/selection/rejection UM/UIM form needs to be incorporated in such CGL or
BOP policy. This would most likely cause a change in declarations page and policy
language. A lot of work. We recommend any BOP or CGL form, suéhras e 6 s i n
Selandercase, that automatically provides hired and-oamed coverage be revised so
that such coverage is no longer included automatically. We even recommend that such
coverages not even be available on an optional basis. Finally, arermamnd that hired

and norowned automobile liability coverage only be made available on a commercial
auto policy. This goes for all states, not just Ohio. We have said this ever sii8te the
Paul v. Gilmoredecision by the Arizona Supreme Court.

The Oho Supreme Court also added clarity to this decision when they discussed in detail
the intent ofSelanderin Davidson v. Motorists Mutual Insurance Compg@@01), 91
Ohio St.3d 262. We discuss this case next.

Davidson v. Motorists Mutual Insurance Company (2001), 91 Ohio St.3d 262
http://www.sconet.state.oh.us/ftp/opinions/2001/000132.doc

This is one of the few UM/UIM cases before the recent magkef the Ohio Supreme

Court whee an insurer prevailed. On September 26, 1995, Gerald Davidson sustained
serious injuries in an automobile collision caused by the negligence of Gary Cusick. At
the time of the accident, Cusick had in effect a $100,000 liability insurance policy issued

by Farmero6s Insurance. Davidson was paid

He then sought UIM coverage from his own motor vehicle insurance carrier, Motorists
Mut ual I nsurance Company (fiMotoristso).
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claim under the UM portion of his own automobile policy, which Motorists said it
honored.

Seeking additional coverage, Davidson, along with his wife and children, turned to their
homeownerds policy, i ssued by Motorists. B
under their b meowner 6s policy because it provi ded
vehicles, Davidson filed a declaratory judgment action against Motorists, seeking UIM

benefits.

The court denied the claim raising a distinction between| a nGLeolidy from Erie

which expressly provided hired and rowned auto insurance against liability arising

out of the use of automobiles that were used and operated on public roads and the
homeowner policy in question. Such homeown
to anarrow class of motorized vehicles that are not subject to motor vehicle registration

and are designed foreffoad use or are used around the i
then went on to state that it makes perfect sense to allow UM/UIM cover&gdaider,

but to restrict recovery under a homeowner 06:s
a very limited class of motorized vehicles that are neither subject to motor vehicle
registration nor designed to be used on a public highway.

ltthenwentort o st ate t he fSeldndestandsrogly for thdipropositioe a d ,

that UM/UIM coverage is to be offered where a liability policy of insurance expressly

provides for coverage for motor vehicles without qualification as to design or necessity
formot or vehicle registrati on. ®elandéstoodvferr e expe
the proposition that UM/UIM coverage is to be offered where a liability policy of
insurance expressly provides for coverage for motor vehicles designed for use on a public
highway and subject to motor vehicle registration. That may what they mean, but we are
unclear. As such, you need to judge for yourself what you think the Court meant by that
sentence.

Does General Liability Policy Need to Offer UM/UIM Coverage becausef coverage
for Mobile Equipment?

Whil e not a case, we think itds appropriate
of both Selanderand Davidson Most insurance industry general liability (GL) policies
provide coverage  oas fNndnetbiihed eiqui pmenpol icy

lower Ohio Court rulings and the reasoning the Supreme Court provideellirBovi v
Pacific Indemnity® and Selander(until clarified in Davidsor), there was fear amongst
some insurance professionals that t@r8me Court would eventually rule that any GL
policy that provides coverage for mobile equipment needs to provide coverage UM/UIM.

The concern was the Supreme Court would stat
motor vehicle and, as such, the Qblicy provides motor vehicle liability (MVL)

“From opinion itself, it either should be AUIMO or Ul
policy in question.
18 http://www.sconet.state.oh. uspfopinions/1998/990021.doc
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insurance. R. C. 3937.18nandates that any policy providing MVL insurance needs to
offer UM/UIM coverage equdo the MVL coverage limit.

This would necessitate an offer/selection/rejection UM/UIM form which would need to
be incorporated in the policy in accordance wlifihko. This would also require a
UM/UIM coverage form. This would necessitate a changéendeclarations page and
policy wording. A lot of work. The-impact-of-suchAn adverseruling on this issue

would be-that-any-such-GLpolicy-issued-in-thelast-15-years-would-pwoidd have
also extendetM/UIM coverageto GL policieseven thoughinguer s di dndt r ecei

premium for it. This would be true even if hired and4oemed auto liability coverages
werendt provided by such GL policy.

We feel thatDavidsonhas provided some clarity on this issue. It is our feeling that the
Ohio Supreme Qart would find fault with the reasoning in the second paragraph of this
section. We believe that based Davidsonthe Supreme Court would rule that as long

as the fAmobile equipmento isnobt designed fo
motor vehicleregistrationR. C. 3937.18s mandate to offer UM/ UI N
triggered. We acknowledge that we could be

with our prediction on this issue, then the actions outlined in the preceding paragraph of
our answer to this question are our recommendations.

Also, SB 57 was incorporated into division (L)(2) d&. C. 3937.18on November 2,

1999. We believe the only clarification that was made was umbrella policies are
considered a policy that provides MVL insurancel dherefore is subject to all the
mandates of the statute (and the Ohio Supre
well). In the case of requiring UM/UIM coverage for mobile equipment, we feel that a

good argument could be made that the Ohio Legist never intended for mobile

equipment to be subject to this statueven absent the clarification &elanderin

Davidson See division (L)(1) of R.C. 3937.18. Our reasoning is that division (L) says,

i As used in this s e cot maion yehicle aiabilitp puoticly iofl e Il i ab
insurance" means either of the following:

(1)Any policy of insurance that serves as proof of financial responsibility, as proof of
financial responsibility is defined by division (K) of secti§4509.010f the Revised
Code, for owners or operators of the motor vehicles specifically identified in the policy of
insurance is considered AL or MVL insurance and thus suljdabetrequirements of the

st at utHB.26ladded 8eptember 3, 1997. See 8¥509.101

Division (b) 0f§4509.01and§4509.101imply that proof of insurance is reiged only for (Field Code Changed

motor vehicles registered in the state of Ohio. None of the vehicles defined in a standard

GL policy as fAmobile equipmentodo are subject
Aimobil e equipmento is not samhrgument thetOhio R. C. 3 9
Supreme Court may or may not have accepted.
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Moore v. State Auto. Ins. Co(2000), 88 Ohio St.3d 27.
http://www.sconet.state.oh.us/ftp/opinions/2000/982495.doc

On May 28, 1996, Randy Moore died as a result of injuries sustained in an automobile
accident caused by the negligence of an un
mother, was not involved in the accident, nor did she sustain bodily injury from the
acddent. At the time of the accident, Alice Moore was a named insured on a policy of
automobile liability insurance issued by State Automobile Mutual Insurance Company.

The policy also provided uninsured motorist coverage. Randy Moore was not a named
inswed in Aliceds policy, was not a resident
accident, was not occupying a vehicle that was covered by the State Auto policy in
question. Alice Moore asserted that pursuaR.t0. 2125.02she was presumed to have

suffered damages as a result of the wrongful death of her son. She further contended that

she was entitled to receive compensation for those damages fatenA$ito, up to the

policy limit, pursuant to the uninsured motorist provision of her policy of insurance.

The relevant policy |l anguage provided t hat
damages which an &édinsured®d | serbreogeamioiof ent it
an o6uninsured motor vehicled because of Obod
2. Caused by an accident. o State Auto conte

this policy provision because Randy Moore was not arréasunder the policy and Alice

Moore did not sustain bodily injury as a result of the accident. Alice Moore contended

that the policy limitation sought to be enforced by State Auto was contrary to Ohio law

and was therefore invalid. Alice also asserteat she was entitled to recover under the

t er ms of the policy. In this regard, s he
psychol ogi cal traumao she suffered as a res¢s
injury.o

In deciding Moore, the Ohio Supreme Eblooked to a case that had nearly the same

facts at issue Sexton v. State Farm Mut. Auto. Ins. Ci282), 69 Ohio St.2d 431, 433,

23 0.0.3d 385, 386, 433 N.E.2d 555, 558. Bestoncourt noted that R.C. 3937.18 did

not specify that an insured mustistain bodily injury in order to recover damages.
Accordingly, the court held that the policy¢
insured suffered bodily injury were fAvoid (&
contrary to R.C. 3937.18.0

Subsequent tdSexton the Ohio Legislature amended R.C. 3937.18. The Court then
determined that whether those amendments altered the meaning of R.C. 3937.18 in such a
way as to permit insurers to limit uninsured motorist coverage to accidents in which an
insured sustains bodily injury.

The version of R.C. 3937.18 at issue then provided:

Ai(A) No automobile liability * * * polic)
issued for delivery in this state * * * unless both of the following coverages ar@pcov
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to persons insured under the policy for loss due to bodily injury or death suffered by such
persons:

Ai(l) Uninsured motorist coverage, whi
injury or death * * * for the protection of persons insured tbhader who are legally
entitled to recover damages from owners or operators of uninsured motor vehicles
because of bodily injury, sickness, or disease, including death, suffered by any person
insured under the policy. o

The Supreme Court for reasons outtirie the opinion found the language of the statute

in question ambiguous. They then tried to determine the legislative intent of the statute.
The <court concluded that State Autods i
underlying purpose of uninsed motorist insurance, i.e., to protect persons who are
entitled to recover damages from uninsured motorists, and would conflict with R.C.
Chapter 2125, the wrongful death statute. They also said that if the Legislature had
meant to supersede the Supeem Co ur t & s Sextamwitd the gvisiomnto R.C.
3937.18, the Court believes that the legislature would have made their intentions clear by
referencing in the statute that they meant to superSedton The court felt that way
because the legislagirhad already expressed their intention to supersede another
Supreme Court cas&avoie v. Grange Mut. Ins. C@993), 67 Ohio St.3d 500, 620
N.E.2d 809, in an earlier revision to this same statute. Since there was no mention of
superseding Sexton, thei@eme Court justices presumed that the Ohio Legislature did

not mean to have it superseded. The Supreme Court also cited other reasons supporting

their holding.

The current version of the statute references that egtonand Moore were meant to
be sperseded. As such, presumaMyporeis no longer holding in interpreting policy

nt el

|l anguage and Ohiobés UM/ UIM statute. Contr«

Legislature made its intention known thaéxtonwas not meant to apply after they
revised theportion of the UM/UIM statute requiring bodily injury. We cite this case
because we feel it demonstrates that insurers can be optimistic about obtaining legislative

relief from some adverse (from the insurerd:s

decisbns. Atthe same time, it also demonstrates the length that the Ohio Supreme Court
will go to carry out what they believe is the intent of statute: to protect persons who are
entitled to recover damages from uninsured motorists.

Implementing Changes Reqired by Linko and ScottPontzer

Procedure

Because otLinko, we-believe-that-virtualiy is possible thatl Ohio commercial auto,
commercial umbrella, personal auto and personal umbrella policies are providing
UM/UIM coverage up to the bodily injury orepsonal injury coverage limitsSeelmpact

of ScottPontzerin conjunction withLinko. This is true even t
instances didndédt receive any premium for
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Once an insurer eates an offer/selection/rejection (O/S/R) form in compliance with

Linko requirements, along with a policy form to incorporate such O/S/R form, we believe

insurers should attempt to get a rejection or premium for UM/UIM coverage as soon as
possible. Mang mpl oyer s dondét want their commerci al
be effected by these rulings so most should be willing to sign as soon as possible.
Commerci al auto UM/ UIM coverage doesndt pro-
t her e sbbh any hgént B&0 concerns either. Because it protects the employee

rather than the employer, we view commercial auto and commercial umbrella UM/UIM

as a supplementary employee benefit. With all the press coverage and lawyer
advertising, we believe reséig rejections for UM/UIM from commercial insureds in

light of ScottPontzerandLinko should be easier than one might at first believe.

Getting rejections isndt as critical for pe
inecessaryorobabt ggal aeddyp paid premium for
insured with a personal umbrella, so getting a rejection form signed, especially for this

line, should be more problematic than for commercial lines.

Once the O/S/R UM/UIM forms are sent, thsurer needs to set a time period for when

to bill the first named insured for UM/UIM coverage if the O/S/R form is not received or
completed correctly. When does the insurer send notice of cancellation, or simply notice

of nonrenewal, for norpaymentt f payment didnét accompany t}
does the insurer do if they received paymen
the application or filled it out incorrectly? This question is more critical allsakb

since the O/S/R form is padf the policy. Do you have the same procedure for all

insureds or do you have different procedures dependent upon policy effective date? If so,

do you have the systems in place to incorporate the O/S/R form into the policy or dec

page midterm? Theserae i ssues to think about. We do
recommendations.

We do recommend a brand new policy for each insured with these new procedures. This
would include a new policy number, declaration(s) and endorsement(s). The reason for
th|s re:ommendatlon |s to disconnect the new policy from the@d}dthe@h&@eutts

newpe%yuwefth&elere reallze that thls may be paran0|a because the current statute
specifically states that UM coverage can be amended at renewal.

Pricing.

We realize that because 8tottPontzerandLinko, the UM/UIM loss ratio is likely to

deteriorate dramatically on a calendar year basis. However, in theory, going forward

UM/UIM can still be excluded or priced appropriatel\iiiko and/or the Ohio UM/UIM

statute are followed correctly, and the exposure 8wdttPontzercreated no longer

exists with proper policy language. As such, on a future accident year basis, all other

things being equal, there is no compelling reason to increase UM/UIM premiums because

in theory the exposure to a UM/ UIM | oss ha:
ScottPontzerandLinko.

Ohio UM/UIM White Paper Page?9 of 56
April 23, 2001



Personal Umbrella.

The exposure to a UM/UIM loss varies greatly teyritory withrin a statd and we or e
sure that Ohio is no exception. The greater the percentage of drivers that are uninsured or
driving with relatively lower AL coverage limits, the higher the probability the insurer

will incur a UM/UIM loss. As such,ates should vary by territory. For all lines other

than personal umbrella, the territorial rating factor is typically incorporated in the base

rate or underlying premium charge. Because
power unit crhaweteioc Ifeosr, ntohtios territori al var
insurero6s pricing. When UM/ UI M coverage h
insurero6s file for approval territorial rat.i

Commercial Umbrella and Personaltdbrella

Commercial Umbrella and Personal Umbrella sit excess an underlying primary auto
policy. Absent a court case to the contrary, even if the named insured or applicant
rejected UM/UIM coverage in the underlying primary auto policy, we strongly feel th
umbrella policy needs to receive an additional UM/UIM rejection form. Otherwise, we
believe that an Ohio court will deem by operation of law that such policy provides
UM/UIM coverage up to the policy limit that provides liability coverage for thirdypart
automobile bodily injury. As such, we recommend the filing of two UM/UIM rate
schedules for approval with the Ohio Superintendent of Insudaone with the
underlying policy providing UM/UIM coverage and the other without. Perhaps in the
offer/selectim/rejection form there could be a phrase along these lines:

AThe premiums | isted above contemplate UM/ UI
automobile liability policy listed in the Schedule of Underlying Insurance for the amount

shown in the Declaratis page for automobile bodily injury liability or for automobile

bodily injury and property damage liability subject to a combined single limit. If such

UM/UIM coverage

e is not provided, or
¢ is provided for an amount less than the amount of coveragedprbfor automobile
bodily injury liability by the same underlying automobile liability policy

the premiums listed above are multiplied by a factor of 2.50. The resulting product is the
premium charge for UM/UIM coverage provided by this umbrella/excelésypvhen the
underlying automobile liability policy listed in the Schedule of Underlying Insurance
does not provide UM/ UIM coverage. 0

Again, this wording may be totally inappropriate depending upon the language of the
Umbrell ads Decl ananaeof Undedyinglamitsein the \Mmbrallad/Excess
UM/UIM coverage part, etc. In other words, an insurer needs to make sure that between
the umbrella policy, the underlying automobile liability policy, the umbrella UM/UIM
coverage part and the O/S/R fomwerything dovetails appropriately. SEenbrella
Policies are considered Motor Vehicle Liability Policasl ScottPontzer
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RECOMMENDATIONS OR ID EAS

Commercial Auto

| 20)1) Submit for approval from the Ohio Superintendent of Insurance UM/UIM
coverage limits less than the maximum AL policy limit. Lowest limit that can be
of fered canodt be | ess than the AL F/ R 1|in
comgete rejection. We discuss content of rejection form at another bullet point. See
UM/UIM statute discussion concerniggyision (2)(C)

| 212) Make sure the UM/UIM Coverage Part includes policy language for: anti
stacking, aplication of policy limit, exclusions for owned but not insured vehicles
and operating a neowned vehicle without a reasonable belief, and a requirement
that an insured must suffer bodily injury, sickness, death or disease for any other
insured to recovefrom the insurer in accordance with UM/UIM statute. Beécy
Language

| 223) Make sure the UM/ UIM Coverage partods fiWhi
the problems illuminated iBcottPontzer Use ISO CA 21 33 01 Olsa guide. If
not CA 21 33 00 verbiage, check the AWho i
ScottPontzer Make sure that for partnerships,
people (CA 21 33 01 01 uses fdany@isano) r ath
exclusion in this same coverage part that excludes coverage for anyone occupying or
using a norowned auto while used outside the scope of the Named Insured's business
with a family member exception if the named insured is an individual PSeg&er

| 43%) Consider filing your own UM/UIM Coverage Form based on ISO CA 21 33 01
01, but incorporating language that limits UM/UIM coverage to demands for
arbitration or lawsuits filed witlin two years of the date of accident. eSeur
discussion oMiller v. Progressive

| 14)5) Review ACORD 61 for Ohio and decide if it is adequate to meet the requirements
set forth in Linko and/or the current UM/UIM statute. If you think it is, go to bulle
point 6) below. SeA CORDO s RandACORD e

| 45%) If creating you own Offer/Selection/Rejection (O/S/R) UM/UIM form you need to
address the following issues created_-mkoand/orOhid@ s UM/ Ul M st at ut e:

a) Create a brief description of UM and UIM coverage. We recommend using the
statutory description of each as much as
this area as to what constitutes an adequate, brief description that comitblies
theLinkorequirement. Sekinko.

b) Make sure your O/S/R form contains a section for selected UM/UIM Coverage
Limit along with a place to input the premium associated with that limit. See
Linko.
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c) Make sure that there is an express statement of the UM & UIM coverage limits.
Quite frankly, Il 6m not quite sure what
Appell ant cases <cited in the @dtono Supre
indicated that there needs to be some sort of statement that UM/UIM coverage
limits will be the same as the selected bodily injury limits unless the named
insured or applicant selects a lower limit or no coverage.

| donot have acouttemnons that gavehgridahce te evhat the

statement should contain. Much of the following verbiage is language ACORD

adopted in 61 OH 02/2001. The notice should also mention that the insured has

the right to purchase UM and UIM coverage limits fr&25,000 CSL or
$12,500/%$25,000 split limits up to his o
she may reject the coverage entirely. Neither limit may exceed his or her
coverage limit for Bodily Injury (need to probably use the word Personal limjury

the commercial umbrella depending on the verbiage used). LiBke and

ACORD 61

d) Make sure there is an area for the signature of the Named Insured or applicant.
SeeRequired Statutory Code 3937.18

| 16)7) If there is going to be more than one insured, you need to decide if relying on th
binding portion of divi si onRequifed Stadufory Ohi 006 s
Code 337.1§ is worth the gamble in light dfinko. Seelinko. If not, the following
questions need to be answered by you:

a) Do | want each named insured to complete and sign a separate UM/UIM coverage
form?

b) If yes to a), howdo | reflect the premium charga separate charge for each
company or do you insert verbiage in the form that clearly states the premium
charged is the total charge for all named insureds under this coverage part?

| 17)8) In the answer to Question 3(b) in thesalission of the.inko case above (See
Linko Q3(b) t he Ohi o Supr e me-cofersaf the centractdthati t 6 s t t
control s, and not the partiesd intent esta
question whetheor not a signed O/S/R UM/UIM form is considered extrinsic
evidence when it is not part of the policy itself. Because of the specific language of
Linko, we think that Court would classify such O/S/R forms as extrinsic evidence.

| 48)9) If you agree with us in)Babove, the next question is how does one incorporate
such O/S/R form into the policy? Webve se

a) One is by endorsement wording that needs to be completed by hand and signed by
the named Insured. Unusual and tiosmsuming in that suckndorsement needs
to be created, filed and approved by the Ohio Insurance Department. Also,
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administratively, this could cause problems because the policy is often created
after its effective date. In addition, we can see problems in making sure these
erdorsements are completed and signed after the insured has already completed
an application.

b) The second approach is to incorporate into the declarations page language that
states the O/S/R form is attached and is considered part of the policy. Since the
policy language should incorporate the declarations page we recommend this
approach. From an administrative standpoint, it is the easier of the two options
wedbve encountered. Of cour se, revising
probably needs to bdédid with the state insurance department for approval.

Commercial Umbrella

1)

2)

3)

4)

5)

Submit for approval from the Ohio Superintendent of Insurance UM/UIM coverage
limits less than the maximum umbrella policy limit. Lowest limit that can be offered
canbt lae thel A& &/R lintit.h Make sure superintendent approves complete
rejection. Discuss content of rejection form at another bullet point. See UM/UIM
statute discussion concernidiyision (2)(C).

Make sure you have a separate Commercial Umbrella UM/UIM Coverage Part. If

you donot already have one, you may have
Policy form and Declarations Page to incorporate this Coverage Part. Pricing and
Underwriting Rués for this coverage part will also have to be developed. See
Umbrella Policies are considered Motor Vehicle Liability Policies

Consider incorporating in your own UM/UIM Coverage Form language lithéts
UM/UIM coverage to demands for arbitration or lawsuits filed viithwo years of
the date of accident. See our discussiomlidier v. Progressive

Make sure the UM/UIM Coverage Part includes poliagguage for anstacking,
application of policy limit, exclusions for owned but not insured vehicles and
operating a nolowned vehicle without a reasonable belief, and a requirement that an
insured must suffer bodily injury, sickness, death or disearsarfy other insured to
recover from the insurer in accordance with UM/UIM statute. F3siey Language

For the UM/ UI M Coverage Part, we recommend
|l anguage. I f yfoumdowidoe hsavAnfbhsowedo | an
make sure it is similar to | SO6s CA 21 33

the AWho is | nsur edo Sso#tRohtiern Make sare that formp | i anc
partnerships, LLC and corporationsnamed sur eddés are people (CA
fanyoneo) rather than ol$®aepeerage fovaidcladess ur e t F
an exclusion for anyone using or occupying a-oamed auto used outside the scope

of the Named Insured's business. Beatzer
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6) Review ACORD 61 for Ohio and decide if it is adequate to meet the requirements set
forth inLinkoand/ or the current UM/ UI M statute.
ACORD subscriber, go to bullet point 8) below. SB&€ ORDOS s Rand ponse
ACORD 61

7) If creating you own Offer/Selection/Rejection (O/S/R) UM/UIM form you need to
address the following issues createdbkkoand/ or Ohi o0b6s UM/ UI M st a

a) Create a baf description of UM and UIM coverage. We recommend using the
statutory description of each as much as
this area as to what constitutes an adequate, brief description that complies with
theLinkorequirement. SeLinko.

b) Make sure your O/S/R form contains a section for selected UM/UIM Coverage
Limit along with a place to input the premium associated with that limit. See

Linko.

c) Make sure that there is an express statement of the UM & UIM coverage limits.
Quite frankly, we arenot quite sure wha
Appell ant cases <cited in the Ohio Supre

indicated that there nde to be some sort of statement that UM/UIM coverage
limits will be the same as the selected bodily injury limits unless the named
insured or applicant selects a lower limit or no coverage.

I donot have access to thencétowmtrthecourt o
statement should contain. Much of the following verbiage is language ACORD

adopted in 61 OH 02/2001. The notice should also mention that the insured has

the right to purchase UM and UIM coverage limits from $25,000 CSL or
$12,500/$25,006 p | i t l'imits up to his or her pol
she may reject the coverage entirely. Neither limit may exceed his or her
coverage limit for Bodily Injury (need to probably use the word Personal Injury in

the commercial umbrella dep#ing on the verbiage used). Séako and

ACORD 61

d) Make sure there is an area for the signature of the Named Insured or applicant.
SeeRequired Statutory Code 3937.18

8) If there is going to be more than one insured, you need to decide if relying on the
binding portion of division (f of Ohi o06s UMRdduirttl Satutary ut e ( S
Code 3937.18is worth the gamblenilight of Linko. SeeLinko. If not, the following
questions need to be answered by you:

a) Do | want each named insured to complete and sign a separate UM/UIM coverage
form?
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b) If yes to a), how do | reflect the premium chargeseparate charge for each
company or do you insert verbiage in the form that clearly states the premium
charged is the total charge for all named insureds under this coverage part?

9) In the answer to Question 3(b) in the discussion of.thko case abovéSeeQ3(b)),
the Ohio Supr eme orners df the eaontcct that éostrold, lnd  f o u r
not the partiesd intent established by ex
whether or not a signed O/S/R UM/UIM form ¢onsidered extrinsic evidence when
it is not part of the policy itself. Because of the specific languadén&b, we think
that Court would classify such O/S/R forms as extrinsic evidence.

10)If you agree with us in 9) above, the next question is howg dae incorporate such
O/ S/IR form into the policy? Webdbve seen tw

a) One is by endorsement wording that needs to be completed by hand and signed by
the named Insured. Unusual and tiosmsuming in that such endorsement needs
to be created, fikk and approved by the Ohio Insurance Department. Also,
administratively, this could cause problems because the policy is often created
after its effective date. In addition, we can see problems in making sure these
endorsements are completed and sigrfeet ¢he insured has already completed
an application.

b) The second approach is to incorporate into the declarations page language that
states the O/S/R form is attached and is considered part of the policy. Since the
policy language should incorporate tdeclarations page we recommend this
approach. From an administrative standpoint, it is the easier of the two options
webdbve encountered. Of cour se, revising
probably needs to be filed with the state insurance depatrforeapproval.

Commercial General Liability and Businessowners Policies

1) Any CGL or BOP policy that also provides hired and/or-pemed auto coverage
needs to offer UM/UIM coverage in conformance with the requiremenfsrsietin
Linko. This necessitas an UM/UIM coverage form, and such coverage form and
offer/selection/rejection UM/UIM form needs to be incorporated in such CGL or
BOP policy. A |l ot of work. We recommend
the Selandercase, that automatically prdes hired and neowned coverage be
revised so that such coverage is no longer included automatically. We even
recommend that such coverages not even be available on an optional basis. Finally,
we recommend that Hired and N@wned Automobile coveragenly be made
available on a commercial auto policy. This goes for all states, not just Ohio. We
have said this ever since tB& Paul Fire & Marine Ins. Co. v. Gilmor@991), 168
Ariz. 159, 812 P.2d 97Tcase by the Arizona Supreme Court was publishBde
Selander

2) If policy provides Hired and/or Neawned auto coverage, even on an optional basis,
submit for approval from the Ohio Superintendent of Insurance UM/UIM coverage
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3)

4)

5)

6)

7

limits less than the maximum AL policy Imil_.owe st | i mit that <can

be less than the AL F/R limit. Make sure superintendent approves complete rejection.
Discuss content of rejection form at another bullet point. See UM/UIM statute
discussion concerning division (2)(C). Sewision (2)(Q and our discussion of
Selander

If policy provides Hired and/or Neawned auto coverage, make sure the UM/UIM
Coverage Part includes policy languagedati-stacking, application of policy limit,
exclusions for owned but not insured vehicles and operating @wbad vehicle
without a reasonable belief, and a requirement that an insured must suffer bodily
injury, sickness, death or disease for any othgured to recover from the insurer in
accordance with UM/UIM statute. SPelicy Language

If policy provides Hired and/or Neawned auto coverage, make sure the UM/UIM

b

Coverage Partds 0 Who rdsses therprodlemsillumieattdin sect i o
ScottPontzer If not CA 21 33 00 verbiage, chec

compliance with ScottPontzer Make sure that for partnerships, LLC and

corporations insuredds are padtmhmlee (GAN2DYDID

Make sure there is an exclusion in this same coverage part that excludes coverage for
anyone occupying or using a nowned auto while used outside the scope of the
Named Insured's business with a family member exception if the naswged is an
individual. Use ISO CA 21 33 01 01 as a guide. Bewetzer

If policy provides hired and/or neowned auto coverage, consider filing your own
UM/UIM Coverage Form based on ISO CA 21 33 01 01, but incorporatimgubge
that limits UM/UIM coverage to demands for arbitration or lawsuits filed-inittwo
years of the date of accident. See our discussioMithér v. Progressiveand
Selande.

If policy provides Hired and/or neowned auto coverage, review ACORD 61 for
Ohio and decide if it is adequate to meet the requirements set fhittkawand/or the
current UM/UIM statute. If you think it is, go to bullet point 8) below. See
ACORDOGs ReectamderandACORD 61

If creating you own Offer/Selection/Rejection (O/S/R) UM/UIM form you need to
address the following issues createdmkoand/ or Ohi ob6s UM/ Ul M

a) Create a brief description of UM and UIM coverage. We recommend using the
statutory description of each as much
this area as to what constitutes an adequate, brief descripéibndmplies with
theLinkorequirement. Sekinko.

b) Make sure your O/S/R form contains a section for selected UM/UIM Coverage
Limit along a place to input the premmn associated with that limit. Seanko.
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8)

9)

c) Make sure that there is an express statement of the UM & UIM coverage limits.
Quite frankly, we @&srmeand tA regiewi of the Ghior e wh a
Appell ant cases <cited in the Ohio Supre
indicated that there needs to be some sort of statement that UM/UIM coverage
limits will be the same as the selected bodily injury limits unless tmeeda
insured or applicant selects a lower limit or no coverage.

| donodt have access to the | ower court o
statement should contain. Much of the following verbiage is language ACORD

adopted in 61 OH 02/2001. The notglould also mention that the insured has

the right to purchase UM and UIM coverage limits from $25,000 CSL or
$12,500/%$25,000 split Iimits up to his o
she may reject the coverage entirely. Neither limit mageed his or her

coverage limit for Bodily Injury (need to probably use the word Personal Injury in

the commercial umbrella depending on the verbiage used).LB&e and

ACORD 61

d) Make sure there is an area for the signature of the Named Insured or applicant.
SeeRequired Statutory Cod#937.18

If policy provides hired and/or neswned auto coverage, and if there is going to be
more than one insured, you need to decide if relying on the binding portion of
division (C) of this statute (sd®equired Statutory Code 3937)18 worth the gamble

in light of Linko. SeelLinko andSelander If not, the following questions need to be
answered by you:

a) Do | want each named insured to complete and sign a separate UM/UIM coverage
form?

b) If yes to a), how do | reflect the premium chargeseparate charge for each
compaly or do you insert verbiage in the form that clearly states the premium
charged is the total charge for all named insureds under this coverage part?

In the answer to Question 3(b) in the discussion of.thko case above (Se@3(b)),

the Ohio Supr eme orners bf the aontdct that éostrol, lnd  f o u r
not the partiesd6 intent established by ex
whether or not a signed O/S/R UM/UIM form is considered extrinsic evidenea wh

it is not part of the policy itself. Because of the specific languadén&b, we think

that Court would classify such O/S/R forms as extrinsic evidence. Again, we believe

this point should be a concern only if policy provides hired and/oromaredauto

coverage. SeBelander

10)If you agree with us in 9) above, the next question is how does one incorporate such

O/ S/IR form into the policy? Webdbve seen tw

Ohio UM/UIM White Paper Page37 of 56

April 23, 2001


http://onlinedocs.andersonpublishing.com/revisedcode/jumptext.cfm?jumppage=3937.18
http://onlinedocs.andersonpublishing.com/revisedcode/jumptext.cfm?jumppage=3937.18

a) One is by endorsement wording that needs to be coaopliyy hand and signed by
the Named Insured. Unusual and tiowsuming in that such endorsement needs
to be created, filed and approved by the Ohio Insurance Department. Also,
administratively, this could cause problems because the policy is ofteecdcreat
after its effective date. In addition, we can see problems in making sure these
endorsements are completed and signed after the insured has already completed
an application.

b) The second approach is to incorporate into the declarations page language tha
states the O/S/R form is attached and is considered part of the policy. Since the
policy language should incorporate the declarations page we recommend this
approach. From an administrative standpoint, it is the easier of the two options
we 6 ve aad.cOf gourseerevising the declarations takes time and probably
needs to be filed with the state insurance department for approval.

11)Read ouransweri®tDoes Gener al Liabil iViM/Coradei cy Nee
because of cover ageanddecideifoultontue Equi pment ?0

Personal Auto

1) Submit for approval from the Ohio Superintendent of Insurance UM/UIM coverage
limits less than the maximum AL policy limit. Lowest limit that can be offereal n 6 t
be less than the AL F/R limit. Make approves superintendent approves complete
rejection. Discuss content of rejection form at another bullet point. See UM/UIM
statute discussion concerning division (2)(C). &esion (2)(0O.

2) Make sure the UM/UIM Coverage Part includes policy language forstatking,
application of policy limit, exclusions for owned but not insured vehicles and
operating a noowned vehicle without a reasonable belief, and a requiremerdrthat
insured must suffer bodily injury, sickness, death or disease for any other insured to
recover from the insurer in accordance with UM/UIM statute. Fdiey Language

3) Consider filing your own UM/UIM Coverage Forimcorporating language that limits
UM/UIM coverage to demands for arbitration or lawsuits filed viithwo years of
the date of accident. We dondét have acces
part for Ohio. See our discussionMiller v. Progressive

4) Review ACORD 61 for Ohio and decide if it is adequate to meet the requirements set
forth in Linko and/or the current UM/UIM statute. If you think it is, go to bullet point
5) below. SeA CORDO& s RaadACORD Sk

5) If creating you own Offer/Selection/Rejection (O/S/R) UM/UIM form you need to
address the following issues createdbjkoand/ or Ohi o0b6s UM/ UI M st a

a) Create a brief desiption of UM and UIM coverage. We recommend using the
statutory description of each as much as
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this area as to what constitutes an adequate, brief description that complies with
theLinko requirement. Sekinko.

b) Make sure your O/S/R form contains a section for selected UM/UIM Coverage
Limit along a place to input the premium associated with that limit. LBée.

c) Make sire that there is an express statement of the UM & UIM coverage limits.
Quite frankly, we arenot quite sure what
Appell ant cases <cited in the Ohio Supre
indicated that there needs to mme sort of statement that UM/UIM coverage
limits will be the same as the selected bodily injury limits unless the named
insured or applicant selects a lower limit or no coverage.

I dondt have access to the | owethe court o
statement should contain. Much of the following verbiage is language ACORD

adopted in 61 OH 02/2001. The notice should also mention that the insured has

the right to purchase UM and UIM coverage limits from $25,000 CSL or
$12,500/$25,000 split limts p t o hi s or her policy6s |ice
she may reject the coverage entirely. Neither limit may exceed his or her
coverage limit for Bodily Injury (need to probably use the word Personal Injury in

the commercial umbrella depending on therbiage used). Sekinko and

ACORD 61

d) Make sure there is an area for the signature of the Named Insured or applicant.
SeeRequired Statutory Code 3937.18

6) In the answer to Question 3(b) in the discussion olthko case above (Sdgnko
Q3(b), theOhi o Supr eme Co ur-dornes af tde contragtsthatt he f o
control s, and not the partiesd intent est a
question whether or not a signed O/S/R UM/UIM form is considered extrinsic
evidence when it is notapt of the policy itself. Because of the specific language of
Linko, we think that Court would classify such O/S/R forms as extrinsic evidence.

7) If you agree with us in 6) above, the next question is how does one incorporate such
O/S/R form into the polic ? Webdbve seen two approaches.

a) One is by endorsement wording that needs to be completed by hand and signed by
the named Insured. Unusual and tiosmsuming in that such endorsement needs
to be created, filed and approved by the Ohio Insurance Departnfdsa,
administratively, this could cause problems because the policy is often created
after its effective date. In addition, we can see problems in making sure these
endorsements are completed and signed after the insured has already completed
an appliation.

b) The second approach is to incorporate into the declarations page language that
states the O/S/R form is attached and is considered part of the policy. Since the
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policy language should incorporate the declarations page we recommend this
approach. From an administrative standpoint, it is the easier of the two options
webdbve encountered. Of cour se, revising
probably needs to be filed with the state insurance department for approval.

Personal Umbrella

1) Submit for @proval from the Ohio Superintendent of Insurance UM/UIM coverage
limits |l ess than the maxi mum AL policy | im
be less than the AL F/R limit. Make approves superintendent approves complete
rejection. Discuss come of rejection form at another bullet point. See UM/UIM
statute discussion concerning division (2)(C). &eision (2)(Q.

2) Make sure the UM/UIM Coverage Part includes policy language forstatking,
application of policy limit, exclusions for owned but not insured vehicles and
operating a notowned vehicle without a reasonable belief, and a requirement that an
insured must suffer bodily injury, sickness, death or disease for any other insured to
recover from the inger in accordance with UM/UIM statute. Seelicy Language

3) Make sure you have a separate Personal Umbrella UM/UIM Coverage Part. If you
dondét already have one, you may hoave to r e
and Declarations Page to incorporate this Coverage Part. Pricing and Underwriting
Rules for this coverage part will also have to be developed. USd®ella Policies
are considered Motor Vehiclgdbility PoliciesandPricing

4) Consider filing your own UM/UIM Coverage Form incorporating language that limits
UM/UIM coverage to demands for arbitration or lawsuits filed viithwo years of
the date of accident. See @liscussion oMiller v. Progressive

5) Review ACORD 61 for Ohio and decide if it is adequate to meet the requirements set
forth in Linko and/or the current UM/UIM statute. If you think it is, go to bullet poin
6) below. Se A CORDG6 s RandACORD Sk

6) If creating you own O/S/R form you need to address the following issues in order to
address the issues createdimkoand/ or Ohi staduge: UM/ Ul M

a) Create a brief description of UM and UIM coverage. We recommend using the
statutory description of each as much as
this area as to what constitutes an adequate, brief description that complies with
theLinkorequirement. Sekinko.

b) Make sure your O/S/R form contains a section for selected UM/UIM Coverage
Limit along a place to input the premium associated with that limit. LBée.

c) Make sure that there is an express statement of the UM & UIM coverage limits.

Quite frankly, we arenot quite sure what
Appell ant cases <cited in the Ohio Supre
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indicated that there needs to be some sort of statement that UM/UIM coverage
limits will be the same as the selected bodily injury limits unless the named
insured or applicant selects a lower limit or no coverage.

| donot have access thabgave lyiedanteotavvehat the our t o
statement should contain. Much of the following verbiage is language ACORD

adopted in 61 OH 02/2001. The notice should also mention that the insured has

the right to purchase UM and UIM coverage limits from $25,000 CSL or
$12,500/$25,000 split Iimits up to his o
she may reject the coverage entirely. Neither limit may exceed his or her
coverage limit for Bodily Injury (need to probably use the word Personal Injury in

the commer@l umbrella depending on the verbiage used). Be&o and

ACORD 61

d) Make sure there is an area for the signature of the Named Insured or applicant.
SeeRequired Statutory Code 3937.18

7) In the answer to Question 3(b) in the discussion ofthko case above (Se@3(b)),
the Ohio Supr eme orners bf the eaontcct that éostrold, lnd  f o u r
not the partiesd intent established by ex
whether or not a signed O/S/R UM/UIM form is considered extrinsideenie when
it is not part of the policy itself. Because of the specific languadén&b, we think
that Court would classify such O/S/R forms as extrinsic evidence.

8) If you agree with us in 7) above, the next question is how does one incorporate such
O R form into the policy? Webdbve seen two

a) One is by endorsement wording that needs to be completed by hand and signed by
the named Insured. Unusual and tiommsuming in that such endorsement needs
to be created, filed and approved by the Omisurance Department. Also,
administratively, this could cause problems because the policy is often created
after its effective date. In addition, we can see problems in making sure these
endorsements are completed and signed after the insured haly @oezpleted
an application.

b) The second approach is to incorporate into the declarations page with language
that states the O/S/R form is attached and is considered part of the policy. Since
the policy language should incorporate the declarations pagecommend this
approach. From an administrative standpoint, it is the easier of the two options
webve encountered. Of cour se, revising
probably needs to be filed with the state insurance department for approval.

Homeowners/Farmowners

Because obavidson v. Motorists Mutual Insurance Comp#2§01), 91 Ohio St.3d 262,
UM/UIM coverage does not need to be offered even though the homeowners policy
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provides | imited motor vehi cl erovideocoverage g e . As
for motor vehicles designed for use on a public highway and subject to motor vehicle
registration, we believe that insurer doesnf¢
we strongly recommend that you reRdvidsonand draw your own conclusions. Some

farmowner policies we reviewed provide coverage for these type of vehicles. If so, all

the offer requirements spelled out liinko and the policy incorporation requirements

discussed in the same case would applguch a policy. This would also necessitate a

UM/UIM coverage form and possibly revising policy language along with the
declarations page. If you have such a policy, we would recommend revising the form

and provide UM/UIM coverage for those vehicleghna personal or commercial auto

coverage form. This would apply for all staiesot just Ohio.
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APPENDIX A

Ohio Supreme Court Decisions and Ohio Legislative Reactions
Uninsured-Underinsured Motorist Coverage 1975 to 2000

Formatted: Indent: Left: -0.5", Hanging:
0.5", Bulleted + Level: 1 + Aligned at: 0.25" +
Tab after: 0.5" + Indent at: 0.5", Tab stops:
Not at 0.5"

| YEAR ¢ OHIO SUPREME COURT CASE Legislature Response or Case wher
Ohio Supreme Court Reversed
1975 ¢ UM limits in a multicar policy canno ¢ See 1984
be stackedWeemhoff v Cincinnati In
1980 ¢ The fiother owned ¢ Reversed in 1982 bAdy v
valid, Orris v Claudio West Amerian
1982 ¢ The fiother owned ¢ HB 261 (1997)
violates the UM statutéydy v West ¢ -nOt her owned
American exclusion is valid
1982 ¢ Aninsured father may make a UM ¢ HB 489: Antistacking
claim based on thdeath of his non language is permitted in UM
resident sonSexton v State Farm insurance
¢ SB 20 (1994 Loss for bodily
injury or death must be
suffered by an insured
1984 ¢ UM limits from separate policies ma ¢ HB 489 (1982) Anti-stacking
be stackedAuto-Owness v Lewisand language is permitteid UM
Gomulka v State Farm insurance
¢ SB 20 (1994) Stacking of UM
coverage may be excluded.
¢ Separate UM peperson limits are ¢ SB 20 (1994)All claims
available for each derivative claim, resulting fro
Auto Owners Ins v Lewis injury or death are subject to
single UM limit
¢ UM anti-stacking language is ¢ Limited in 1993
permitted by statut&Karabin v State
Auto
1985 ¢ Punitive damages are insurable und ¢ SB 249 (1986)Punitive
UM coverageHutchinonv J C damages are not payable in
Penney Ins UM insurance
¢ Contact requirement for hitndrun ¢ Reversed, 1996
UM claims is valid,Yurosta v
Nationwide
1986 ¢ Contact requirement for h@ndrun ¢ Reversed, 1996
UM claims is valid State Auto v Roav
¢ Fellow-servant immunity will not ba
a UM claim between cworkers, ¢ Reversed, 1991
Theil v Allstate
¢ UM antistacking language i
permitted by statute, Hedrick v ¢ Limited in 1993
Motorists Mut
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. YEAR

OHIO SUPREME COURT CASE

Legislature Response or Case wher
Ohio Supreme Court Reversed

The dother owned
valid in some casesHedrick v
Motorists Mut

A contractal limitation of one yea
for making UM claims is valid
Duriak v Globe American

¢ Reversed in 1994HB 261
(1997 A Ot her ow
exclusionis valid

¢ Reversed in 1994

¢ SB 249: Punitive damages g
not payable under UN
insurance

Formatted: Indent: Left: -0.5", Hanging:
0.5", Bulleted + Level: 1 + Aligned at: 0.25" +
Tab after: 0.5" + Indent at: 0.5", Tab stops:
Not at 0.5"

1987

Household exclusion and intfamily
immunity in liability coverage did ng
create a UM claimDairyland v Finch
UM antistacking language |
permitted by statuteSaccucci v Stat
Farm

¢ Reversed in 1991 what case?

¢ Limited in 1993 bySavoie Vv
Grange Mut

1988

UM policy may limit all derivative
claims to the F
person limit,Dues v Hodge

UM  antistacking language i
permitted by statutdQues v Hodge

¢ Reversed in 1991 what ca
and 1993 bySavoie v Grangg
Mut

¢ Limited in 1993 bySavoie v

Grange Mut

1989

UM policy may limit all derivative
claims to the
person limit,Crane v State Farm

UM coverage limits are reduced
the amount of liability paymenttn re
Nationwide v Stobbs

¢ Reversed in 1993 bgavoie v
Grange Mut

¢ Reversed in 1993Savoie
Grange Mutand in 1994 by
Newman v. United Ohio Ins.

1990

Fellow-servant immunity will bar &
UM claim between cavorkers, State
Farm v Webb

1991

UM policy may limit all derivative
claim to t hes pen
person limit,State Farm v Rose

¢ Reversed in 1993 bgavoie V
Grange Mut

1992

If liability coverage is denied under
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APPENDIX B

We make no representations as to whether or not the policy language below will hold up

in court or not. Don't relpn it without reviewing your declarations page, and UM &/or

UIM coverage part. One needs to make sure the language of all three dovetail together.

The intent of this sample is for it to be the framework for designing an UM/UIM

umbrella coverage part ifoy haven't already done so. You will also need to develop
pricing and underwriting rules for this cove

UNINSURED AND UNDERINSURED MOTORISTS COVERAGE UMBRELLA
EXCESS FORM

This policy shall not apply to compensat y damages which an #Ainsur
of insured below) is legally entitled to recover from the owner or operator of an

Afuni nsured motor vehicleo or Aunderinsured
uninsured motor vehicle and underinsured motove hi cl e bel ow) unl ess
covered for such compensatory damages by valid and collectible underlying insurance as

listed under the Schedule of Underlying Insurance on the Declarations page of this policy

for the full limit shown. This policyshall then apply excess of such limit (hereinafter

referred to as the underlying limit). Coverage of such compensatory damages shall be
identical to the coverage of such compensatory damages provided by the coverage part of

the underlying insurance listednder such Schedule of Underlying Insurance that

provides the applicable underlying Uninsured Motorists Coverage or Underinsured
Motorists Coverage except that:

a) coverage applies excess of the underlying limit, and

b) the limit of liability is the limitshown on the Declarations page of this policy for
Uninsured/Underinsured Motorists coverage.

DEFINITIONS

Insured For purposes of this coverage, the definition of insured shall be identical to the
definition of insured as defined in the coverage parthef underlying insurance listed
under the Schedule of Underlying Insurance on the Declarations page of this policy that
provides the applicable underlying Uninsured Motorists Coverage or Underinsured
Motorists Coverage.

Uninsured Motor Vehiclé Definition of Uninsured Motor Vehicle shall be identical to
the definition of Uninsured Motor Vehicle as defined in the coverage part of the
underlying insurance listed under the Schedule of Underlying Insurance on the
Declarations page of this policy that provide® thpplicable underlying Uninsured
Motorists Coverage.

Underinsured Motor Vehicée Definition of Underinsured Motor Vehicle shall be
identical to the definition of Underinsured Motor Vehicle as defined in the coverage part
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of the underlying insurance listachder the Schedule of Underlying Insurance on the
Declarations page of this policy that provides the applicable underlying Underinsured
Motorists Coverage.

Consider incorporating language that limits the demand for arbitration or the filing of a
lawsuitwith-in 2 years of the date of accident. $e#icy Language Recommendatiion

our discussion of Miller v. Progressive. Other Terms and Conditions also need to be
incorporated such as Filing of a Claon Demand for Arbitration, Other Insurance, etc.

Use CA 21 33 01 01 as a guide along with oth
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APPENDIX C

ISO CA 21 33 01 01 OHIO COMMERCIAL AUTO UM/UIM COVERAGE FORM

|l

"CA 213301
01 .doc"
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APPENDIX D

ACORD 61 OH 2-2001 OFFER/SELECTION/REJECTION OHIO FORM

"ACORD 61 OH
22001 tif"
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APPENDIX E

§ 3937.18 Mandatory offering of uninsured and underinsured motorist coverage as
of date White paper was created.

Text of Statute

(A) No automobile liability or motor vehicle liabilitgolicy of insurance insuring against

loss resulting from liability imposed by law for bodily injury or death suffered by any
person arising out of the ownership, maintenance, or use of a motor vehicle shall be
delivered or issued for delivery in this statéh respect to any motor vehicle registered

or principally garaged in this state unless both of the following coverages are offered to
persons insured under the policy due to bodily injury or death suffered by such insureds:

(1) Uninsured motorist coveragwhich shall be in an amount of coverage equivalent to
the automobile liability or motor vehicle liability coverage and shall provide protection
for bodily injury, sickness, or disease, including death under provisions approved by the
superintendent of Burance, for the protection of insureds thereunder who are legally
entitled to recover from owners or operators of uninsured motor vehicles because of
bodily injury, sickness, or disease, including death, suffered by any person insured under
the policy.

For purposes of division (A)(1) of this section, an insured is legally entitled to recover if
the insured is able to prove the elements of the insured's claim that are necessary to
recover from the owner or operator of the uninsured motor vehicle. Theh&cthe

owner or operator of the uninsured motor vehicle has an immunity under CPagter [ Field Code Changed

of the Revised Code or a diplomatic immunity that could be raised as a defense in an
action brought against the owneraperator by the insured does not affect the insured's
right to recover under uninsured motorist coverage. However, any other type of statutory
or common law immunity that may be a defense for the owner or operator of an
uninsured motor vehicle shall albe a defense to an action brought by the insured to
recover under uninsured motorist coverage.

(2) Underinsured motorist coverage, which shall be in an amount of coverage equivalent
to the automobile liability or motor vehicle liability coverage and shaliple protection

for insureds thereunder for bodily injury, sickness, or disease, including death, suffered
by any person insured under the policy, where the limits of coverage available for
payment to the insured under all bodily injury liability bondsl amsurance policies
covering persons liable to the insured are less than the limits for the insured's uninsured
motorist coverage. Underinsured motorist coverage is not and shall not be excess
insurance to other applicable liability coverages, and skatirbvided only to afford the
insured an amount of protection not greater than that which would be available under the
insured's uninsured motorist coverage if the person or persons liable were uninsured at
the time of the accident. The policy limits okthinderinsured motorist coverage shall be
reduced by those amounts available for payment under all applicable bodily injury
liability bonds and insurance policies covering persons liable to the insured.
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(B) Coverages offered under division (A) of this temt shall be written for the same
limits of liability. No change shall be made in the limits of one of these coverages
without an equivalent change in the limits of the other coverage.

(C) A named insured or applicant may reject or accept both covesageftered under
division (A) of this section, or may alternatively select both such coverages in accordance
with a schedule of limits approved by the superintendent. The schedule of limits
approved by the superintendent may permit a named insured dcamppio select
uninsured and underinsured motorists coverages with limits on such coverages that are
less than the limit of liability coverage provided by the automobile liability or motor
vehicle liability policy of insurance under which the coverages @pvided, but the

limits shall be no less than the limits set forth in seci689.200f the Revised Code for | Field Code Changed

bodily injury or death. A named insured's or applicant's rejection of both coverages as
offered umler division (A) of this section, or a named insured's or applicant's selection of
such coverages in accordance with the schedule of limits approved by the superintendent,
shall be in writing and shall be signed by the named insured or applicant. A named
insured's or applicant's written, signed rejection of both coverages as offered under
division (A) of this section, or a named insured's or applicant's written, signed selection
of such coverages in accordance with the schedule of limits approved by the
sugerintendent, shall be effective on the day signed, shall create a presumption of an offer
of coverages consistent with division (A) of this section, and shall be binding on all other
named insureds, insureds, or applicants.

Unless a named insured or applit requests such coverages in writing, such coverages
need not be provided in or made supplemental to a policy renewal or a new or
replacement policy that provides continuing coverage to the named insured or applicant
where a named insured or applicamsshrejected such coverages in connection with a
policy previously issued to the named insured or applicant by the same insurer or affiliate
of that insurer. If a named insured or applicant has selected such coverages in connection
with a policy previouslyssued to the named insured or applicant by the same insurer or
affiliate of that insurer, with limits in accordance with the schedule of limits approved by
the superintendent, such coverages need not be provided with limits in excess of the
limits of liakility previously issued for such coverages, unless a named insured or
applicant requests in writing higher limits of liability for such coverages.

(D) For the purpose of this section, a motor vehicle shall be deemed uninsured in either
of the following crcumstances:

(1) The liability insurer denies coverage or is or becomes the subject of insolvency
proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motor vehicle cannot be determined, but
independent corroborative evidence &xiso prove that the bodily injury, sickness,
disease, or death of the insured was proximately caused by the negligence or intentional
actions of the unidentified operator of the motor vehicle. For purposes of this division,
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the testimony of any insured edéng recovery from the insurer shall not constitute
independent corroborative evidence, unless the testimony is supported by additional
evidence.

(E) In the event of payment to any person under the coverages offered under this section
and subject to théerms and conditions of such coverages, the insurer making such
payment to the extent thereof is entitled to the proceeds of any settlement or judgment
resulting from the exercise of any rights of recovery of such person against any person or
organizationlegally responsible for the bodily injury or death for which such payment is
made, including any amount recoverable from an insurer which is or becomes the subject
of insolvency proceedings, through such proceedings or in any other lawful manner. No
insure shall attempt to recover any amount against the insured of an insurer which is or
becomes the subject of insolvency proceedings, to the extent of those rights against such
insurer which such insured assigns to the paying insurer.

(F) The coverages offed under this section shall not be made subject to an exclusion or
reduction in amount because of any workers' compensation benefits payable as a result of
the same injury or death.

(G) Any automobile liability or motor vehicle liability policy of insumee that includes
coverages offered under division (A) of this section or selected in accordance with
division (C) of this section may, without regard to any premiums involved, include terms
and conditions that preclude any and all stacking of such cegrawluding but not
limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the
same person or two or more persons, whether family members or not, who are not
members of the same household;

(2) Intrafamily stacking,which is the aggregating of the limits of such coverages
purchased by the same person or two or more family members of the same household.

(H) Any automobile liability or motor vehicle liability policy of insurance that includes
coverages offered undervition (A) of this section or selected in accordance with
division (C) of this section and that provides a limit of coverage for payment for damages
for bodily injury, including death, sustained by any one person in any one automobile

accident, may, notwlistanding Chapte2125 of the Revised Code, include terms and | Field code Changed

conditions to the effect that all claims resulting from or arising out of any one person's
bodily injury, including death, shall collectively be sultjég the limit of the policy
applicable to bodily injury, including death, sustained by one person, and, for the purpose
of such policy limit shall constitute a single claim. Any such policy limit shall be
enforceable regardless of the number of insureldsms made, vehicles or premiums
shown in the declarations or policy, or vehicles involved in the accident.

(I) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage
in any uninsured motorist coverage provided in compkawith this section.
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(J) The coverages offered under division (A) of this section or selected in accordance
with division (C) of this section may include terms and conditions that preclude coverage
for bodily injury or death suffered by an insured undery of the following
circumstances:

(1) While the insured is operating or occupying a motor vehicle owned by, furnished to,
or available for the regular use of a named insured, a spouse, or a resident relative of a
named insured, if the motor vehicle is regecifically identified in the policy under
which a claim is made, or is not a newly acquired or replacement motor vehicle covered
under the terms of the policy under which the uninsured and underinsured motorist
coverages are provided;

(2) While the insureds operating or occupying a motor vehicle without a reasonable
belief that the insured is entitled to do so, provided that under no circumstances will an
insured whose license has been suspended, revoked, or never issued, be held to have a
reasonable bedf that the insured is entitled to operate a motor vehicle;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person
who is specifically excluded from coverage for bodily injury liability in the policy under
which the uninsurednd underinsured motorist coverages are provided.

(K) As used in this section, "uninsured motor vehicle” and "underinsured motor vehicle"
do not include any of the following motor vehicles:

(1) A motor vehicle that has applicable liability coverage ingbécy under which the
uninsured and underinsured motorist coverages are provided;

(2) A motor vehicle owned by a political subdivision, unless the operator of the motor

vehicle has an immunity under Chap2@44 of the Revised Code that could be raised as | Field Code Changed

a defense in an action brought against the operator by the insured;

(3) A motor vehicle selinsured within the meaning of the financial responsibility law of
the state in which the motor vehicle is registered.

(L) As used in this section, "automobile liability or motor vehicle liability policy of
insurance" means either of the following:

(1) Any policy of insurance that serves as proof of financial responsibility, as proof of

financial responsibility is defined by dsion (K) of section4509.010f the Revised (Field Code Changed

Code, for owners or operators of the motor vehicles specmcally identified in the policy of
insurance;

(2) Any umbrella liability policy of insurance written as excessroone or more policies
described in division (L)(1) of this section.
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History

HISTORY: 131 v 965 (Eff 915-65); 132 v H 1 (Eff 221-67); 133 v H 620 (Eff 1061-
70); 136 v S 25 (Eff 126-75); 136 v S 545 (Eff 417-77); 138 v H 22 (Eff 625-80);
139 v H 89 (Eff 6-23-82); 141 v S 249 (Eff 1414-86); 142 v H 1 (Eff 15-88); 145v S
20 (Eff 10-20-94); 147 v H 261 (Eff 93-97); 148 v S 57 (Eff 142-99); 148 v S 267. Eff
9-21-2000.

The provisions of 88 3, 4 of SB 267 (148-yread as follows:
SECTION 3. ltis the intent of the General Assembly in amending division (A) of section

3937.180f the Revised Code to supersede the holdings of the Ohio Supreme Court | Field Code Changed

Sexton v. State Farm Mut. Auto. Ins. Co. (1982), 680C5t.2d 431, and Moore v. State

Auto. Mut. Ins. Co. (2000), 88 Ohio St.3d 27, that division (A)(1) of se@RBi’.180f (Field Code Changed

the Revised Code does not permit an insurer to limit uninsured or underinsured motorist
coverage in such a way that an insured must suffer bodily injury, sickness, death or
disease for any other insured to recover from the insurer.

SECTION 4. It is the intent of the General Assembly in amending division (C) of section

3937.180f the Revised Code to make it clear that new rejections of uninsured an( Field Code Changed

underinsured motorist coverages or decisions to accept lower limits of coverages need not
be obtained from an insured or applicant at the beginningaf policy period in which

the policy provides continuing coverage to the named insured or applicant, regardless of
whether a new, replacement, or renewal policy that provides continuing coverage to the
named insured or applicant is issued by the insureffidiate of that insurer with or
without new policy terms or new policy numbers.
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